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THE INCIDENCE OF RENT. 


LL who read Professor Langdell’s articie on Real Obligations, 
published in June last in the pages of this Review,’ must 
have been vividly impressed by his brilliant summary of the law of 
rent. Especially, I think, must this have been the case with his 
English readers ; for in this country, owing to the great depression 
which has taken place of late ‘years in the value of agricultural 
land, the liability of landowners to pay rents charged on their 
lands has become a very serious burden, and owners of rent charges 
have in several recent cases been driven to assert their remedy by 
action. I think that a short account of the decisions in these 
cases may be of interest to the American readers of this REVIEW ; 
especially as I gather, from Professor Langdell’s omission to men- 
tion them, that they are not recognized as authorities in any of the 
United States. At the same time I will venture, though with 
much diffidence, respectfully to make a criticism upon Professor 
Langdell’s theory of the nature of the rent. 
To commence with my criticism. Professor Langdell says :? 
“ There are in English law two real obligations in particular, which 
are always principal obligations, namely, rent and predial tithe. 
In each of these the property bound is land ; and yet in each it is 
not the corpus of the land, but its fruits, or the income produced 
by it, that is bound. Each, therefore, according to the nomencla- 
ture of the law of Scotland, is a debitum fructuum, not a debitum 





1 Vol. X. p. 71. 2 10 HARVARD LAw REVIEW, 78. 
I 
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Jundt. Hence each is payable periodically ; and hence also, when 
a payment becomes due, tt becomes a personal obligation of the occu- 
pier of the land, who has received the fruits out of which the rent 
or tithe in question was payable.” Again he lays down? “ that 
the owner of a rent of any kind is entitled to have the same paid, 
if the income of the land out of which it issues is sufficient to pay it? 
and that it does not lie in the mouth of the tenant of the land to 
say that the income is insufficient.” And further on, he criticises 
the decision in Cupit v. Jackson ‘ that a court of equity has juris- 
diction to decree that arrears of rent shall be raised by sale or 
mortgage of the land charged therewith, on the ground that a rent 
is not in its nature a charge upon the corpus of the land out of 
which it issues, but merely upon its fruits and income; and when 
a court of equity gives relief upon the foundation of a legal right, 
it cannot extend its relief beyond the legal right. Lastly, in dis- 
cussing the liability of a landowner to be made personally liable in 
equity to pay a rent charged on his land,® Professor Langdell 
asserts that, if his liability be only by reason of his being the 
assignee of the term on the creation of which the rent was re- 
served, or the grantee of the estate out of which the rent was granted, 
his liability will begin only when the assignment or grant was made 


to him,’ and will continue only so long as the term or estate re- 
mains vested in him. 


Now I fully understand that Professor Langdell’s object was, not 
to enter into the history of rent, but merely to give a brief sum- 
mary of the law of rent as applicable at the present day in those 
States of the Union where the law is founded upon the principles 
of English common law and equity. And in so far as his article 
is to be regarded as a statement of the law now obtaining in those 
States, it would be the greatest impertinence for me to take excep- 
tion to anything he has said. When I learn from his article, for 
instance,’ that in some States the law of distress for rent has 
never been adopted, and that in Pennsylvania the statute of Quza 
Emptores has never been in force, I recognize at once that “most 
excellent differences” have arisen between the laws of England 
and the United States as regards land and rent, and I accept his 
exposition of the laws of the Union with the faith due to an 





1 The Italics are mine. 4 13 Price, 74. 

2 10 HARVARD LAW REVIEW, 90. & 10 HARVARD LAW REVIEW, 94. 
8 The Italics are mine. 6 The Italics are mine. 

7 10 HARVARD LAW REVIEW, 84, 88. 
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expert. But after all, in the passages I have quoted, the writer 
professes to summarize the principles of the common law, without 
giving any hint that, in respect to rent, the common law obtaining 
in the United States is different from the common law of England. 
If, therefore, (and I say if, for Touchstone’s! reasons, though 
indeed I have no fear that an interest in the principles of our 
common law could be anything but a link of friendship between 
my American legal brethren and myself,) —if, I say, Professor 
Langdell meant to state the common law as obtaining in England, 
I will venture to break a lance with him, and to maintain that by 
the common law of England rent is regarded as a charge upon the 
land out of which it issues, and not upon the income or profits of 
the land. 

In support of this proposition, I would point out, first, that all 
rent is modelled upon rent service, of which rents charged and 
rents seck were but a more or less perfect imitation; and that the 
perfect type of rent is, not the rent service reserved upon a lease 
for years, but that reserved under the old common law before the 
statute of Quia Emptores, upon the grant of a fee. Now rend ser- 
vice of this kind is but one of the many services which were the 
incidents of feudal tenure, and such services were a burden on the 
tenement into whosesoever hands it might come. The common 
law view is that the land granted in fee is bound to render the ser- 
vices by which it is held,? through the hand of the terre-tenant for 
the time being; and to enforce this obligation (which, I entirely 
agree, is a real obligation) the law gave to the lord, to whom the 
services were due, the remedy of distress, that is, of seizing the 
chattels found on the tenement, not to satisfy the services, but in 
order to exact their performance.® The purely coercive nature of 
distress for rent service at common law is shown by the fact that 
the chattels distrained could not be sold to satisfy the amount due, 
nor used, nor kept for use ; they could only be detained as a pledge 





1 T allude to Shakespeare’s, not Sheppard’s Touchstone. 

2 See Bac. Abr., Rent (K 2). e 

3 It is well shown how service due from a tenant to his lord was “a burden on the 
tenement, a service due from the tenement” in Pollock and Maitland, Hist. Eng. 
Law, I. 215 seg. When we find that it might be said that hides and virgates must send 
men to the war, reap and mow, do suit of court, or carry the King’s writs whenever 
they come into the county, we see plainly that it was well understood that services 
were a charge on the land. The lord’s remedies by distress and otherwise for enforcing 
his services are also carefully explained in the same work, I. 333-335, I. 124 seg., 573- 
576. The nature of rents is examined, II. 128 seg., where they are described as being 
charged on the land out of which they issue. 
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for payment. The whole object of distress was to realize specifi- 
cally the services charged on the land. In the case of rent service, 
it was a process to make the land pay the rent due therefrom, pay- 
ment being necessarily by the tenant’s hand. Distress was never 
a means of exacting compensation for failure to render the services 
charged on the land until the statute 2 Will. & Mary, c. 5, 
altered the whole character of the remedy by enabling the chattels 
distrained to be sold, and the amount of rent due to be paid out of 
the proceeds of sale! The common law never gave any process 
to recover rent out of the income or profits of the land, out of 
which the rent issued. Indeed, as at common law, “ nothing shall 
be distrained for rent that cannot be rendered again in as good 
plight as it was at the time of the distress taken,” ? the fruits of 
the land, such as growing crops, corn in sheaves, hay in cocks, and 
fruit, were originally privileged from distress. Would not this be 
strange if rent were a debitum fructuum? 

I submit that the following considerations also show that rent is 
a charge on the land, out of which it issues: — First, at common 
law, a// chattels found on the land, no matter whose they were, 
might as a rule be distrained for rent. Secondly, in the case of a 
rent in fee, the common law imposed no duty of payment upon the 
terre-tenant. It was no injury to the rent owner that the tenant 
appropriated the whole of the rents and profits to his own use; 
and mere nonpayment by him of the rent was not an actionable 
wrong. Thirdly, any tenant of land, out of which a rent service 
or rent charge issued, might always be distrained to pay all arrears 
of the rent, whether accrued due during his tenancy or before it. 
Fourthly, in a writ of entry to recover a freehold rent the whole of 
the arrears might be recovered against the tenant of the land, out 
of which the rent issued, not only the arrears accrued during his 
tenancy, but also those previously accrued. And fifthly, in a suit 
in equity to recover a rent, a defendant claiming to keep possession 
of the land, out of which the rent issued, might be decreed per- 
sonally to pay arrears of rent accrued before the commencement 
of his tenancy. To prove these statements I cite the following 
authorities. ; 

As to No. I, it is sufficient to refer to Co. Litt. 47 b, and notes 
(2, 3), and 3 Black. Comm. 9, 10. What I think is the significant 





1 Co. Litt. 47; 3 Black. Comm. 6-14. 2 Co. Litt. 47 a. 
8 3 Black. Comm. 9, Io. 
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fact is that it is the /oca/ity, not the ownership of chattels, which 
at common law determined their liability to be distrained for rent. 

As to No. 2, if arrears of a rent in fee were due and unpaid, and 
the rent owner died without having used any remedy to recover 
them, the arrears were lost at common law, neither his executors 
or administrators nor his heir or devisee having any remedy by dis- 
tress or action to recover them.! The law was altered in this 
respect by stat. 32 Hen. VIII. c. 37, s. 1, which gave to such 
executors or administrators an action of debt for such arrears 
against the tenant or tenants that ought to have paid the rent in 
the deceased rent owner’s lifetime, or against such tenants’ execu- 
tors or administrators ; and further provided that it should be law- 
ful for such executors or administrators to distrain for such arrears 
upon the lands charged with the payment of such rent and charge- 
able to the late rent owners’ distress, so long as the said lands 
continued in the seisin of the said tenant in demesne, who ought 
to have paid the rent to the late rent owner in his life, or of any 
other person or persons claiming the said lands from the said tenant 
by purchase, gift, or descent, in like manner as the late rent owner 
might or ought to have done in his lifetime. But it was agreed,” 
after this statute, that if A had a rent service or rent charge in fee 
or for life, and the rent were in arrear, and afterwards A granted 
the rent over to another, and the tenant attorned and then A died, 
the arrears were lost; because the Act gave no remedy when the 
rent owner by his own act dispensed with the arrears, but only 
when the arrears were due to him at the time of death, and by the 
act of God became remediless. Again, if a rent in fee (whether 
rent service, rent charge, or rent seck) were in arrear and were 
afterwards extinguished, even by act of law, the arrears were lost, 
according to the common law,® and were not recoverable in an 
action of debt, because in such case the rent was purely a real 
thing, that is to say, a charge upon the land only and not on the 
person of the terre-tenant. It is true that in the cases of rent 





1 Ognel’s Case, 4 Rep. 48 b, 49 b; Co. Litt. 162 a. 

2 Ognel’s Case, 4 Rep. 50 b; Dixon v. Harrison, Vaughan, 36, 40, 41. 

3 See Ognel’s Case, 4 Rep. 49, and Fitz. Abr., Executors, 71, there cited. In the 
case of rent service in fee Coke says, “ The lord himself could by no possibility have 
an action of debt for the arrears, for the tenure was all in the realty.” In the case 
of a rent charge in fee, if the grantee elected to charge the person of the grantor (where 
he might do so) in a writ of annuity the land was discharged of the rent; so that in this 
case also, the rent, as such, was all in the realty; see Litt. ss. 219-221, and Coke 
thereon; Pollock and Maitland, Hist. Eng. Law, II. 130. 
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service reserved on a lease for life and of rent granted for life, 
arrears of rent were recoverable, after the death of the lessee or 
grantee for life, in an action of debt. But the reason which Lord 
Coke gives for this distinction is that the creation of such rents 
amounts “to a real contract in law, which realty, when the estate 
of freehold is determined, dissolves itself into personalty.”! What 
he meant by this, as I understand, was that on the creation of 
such rents there arose, not only a principal obligation of a real 
nature, charging the land, but also a secondary obligation (like 
that of a surety) charging the person of the terre-tenant, not as a 
matter of contract, but in respect of his tenancy of the land? In 
such cases, therefore, it seems that there was a personal obligation 
on the terre-tenant to pay the rent, so that nonpayment was a 
good cause of personal action against him. The remedy on this 
cause of action was, however, suspended during the continuance 
of the freehold in the rent, because, so long as the rent existed as 
a real thing, the personal obligation of the terre-tenant was eclipsed 
by the superior dignity of the freehold charge on the land.® 

So long as there remained a freehold estate in the rent, the land, 
as we have seen,‘ was the principal debtor, and nonpayment of 
the rent was not an effective cause of action, without the rent 


were legally demanded. And the essential part of a legal demand 
of rent was to make it oz the land, and if no one were there, to 
make it of the land, as the principal debtor. But when the free- 
hold ended, the personal obligation imposed as above mentioned 
on the tenant still remained, though the real obligation, on the 





1 Ognel’s Case, 4 Rep. 49 a; and see Fitz. Abr., Debt, 180. 

2 I think that this is well shown by Mountague, C. J., in Kidnelly v. Brand, Plowd. 
70,71: “If a man makes a lease for life or years, rendering rent at such a feast, and 
that if it be in arrear he shall enter, there the lessor ought to come to the land and de- 
mand the rent, or else he shall never enter, for the rent is only payable upon the land, 
and the land is the debtor, for in assise for the rent the land shall be put in view, and 
he shall distrain in the land for the rent, so that ¢he land is the principal debtor, and the 
person of the lessee is no debtor but in respect of the land.” 

3 See Y. B. 19 Hen. VI. 28, 29, pl. 49, per Paston; Webb z. Jiggs, 4 M. & S. 113. 

4 Ante, p. 3. 

5 The principal cause of disseisin of a rent charge or rent seck was denial of the 
rent, that is, nonpayment of the rent after it had been legally demanded; see Litt. ss. 
233-240, and Coke thereon, especially 153 b, 161 b; Bredinan’s Case, 6 Rep. 56; 
Maund’s Case, 7 Rep. 28 b; Bishop v. Grant, Cro. Eliz. 324; Speccot v. Sheres, ib. 828 ; 
Smith v. Smith, Cro. Car. 507; Morrice v. Prince, ib. 520; Cranley v. Kingswell, Hob. 
207. Denial, however, was no cause of disseisin of a rent service without rescous or 
resistance. Y. B. 40 Edw. III. 24, pl. 25; Co. Litt. 161 a. 

6 Plowd. 70, 71; Co. Litt. 201 b; and see the cases cited in the previous note. 
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land, was dissolved; and so the arrears (if any) were recoverable 
in an action of debt.! Rent service reserved on a lease for years 
was recoverable in debt during the continuance of the lease, 
because such a lease, creating a chattel interest only, was merely a 
matter of personal contract. In this case, therefore, a personal 
obligation to pay the rent was laid on the tenant; and this could 
always be enforced, as there was no freehold of which the superior 
dignity would eclipse it.2. But, as we have seen, in the case of a 
rent in fee, debt could never be maintainable at commen law for 
any arrears; for the land was, not merely the principal, but the 
only debtor.* In later time, a remedy in equity was allowed 
against the executors of a terre-tenant, who had omitted to keep 
down a rent charged on his land; but in granting this remedy it 
was expressly recognized that the terre-tenant was not liable to 
pay the rent at common law. Thus in Eton Coll. v. Beauchamp & 
Riggs,> where a bill in equity was filed by the grantee of a rent 
against the terre-tenant and the executor of a deceased terre- 
tenant, the executor was decreed to pay the arrears, so far as he 
had assets; but the reason given for this decision was that, though 
the person of the terre-tenant was not chargeable with the rent at law, 
but only the land by way of distress, yet, forasmuch as the testatrix 


held the land and did not pay the rent, her personal estate was 
thereby augmented. 

As to No. 3, Edrich’s case,® Pasch. 1 Jac. I., in replevin, on the 
last clause of the above mentioned stat. 32 Hen. VIII. c. 27, s. 1, 





1 Ognel’s Case, 4 Rep. 49. And in Lillington’s Case, 7 Rep. 38 b, “ it was also resolved 
that, if a man grants a rent charge for life out of his land, and the rent is behind ; and 
the grantor enfeoffs A, and the rent is behind in his time; and afterwards A enfeoffs 
B, and the rent is behind in his time; and afterwards the grantee dies, his executors 
shall have an action of debt against each of them for the rent behind in his time.” 

2 It was held that debt might be brought for rent on a lease for years without any 
demand ; Dene’s Case, 1 Roll. 216; and arrears of such rent were not lost by assign- 
ment of the reversion, “for the contract remains, though the privity of estate is 
gone”; Midgley v. Lovelace, Carth. 289. 

8 Ante, p. 5. 

4 In the case of rent service in fee, the tenant would never be charged personally, 
either in writ of annuity or in debt. Fitz. Abr., Annuity, 52; Co. Litt. 144 a, b, 145 a; 
Roll. Abr. 226 (Annuity, C) ; Bac. Abr., Rent (K 2); 4 Rep. 49. In the case of a rent 
charge in fee, the tenant could only be charged personally by the rent owner’s electing 
to sue for an annuity, which was an abandonment of the charge on the land. See note 
3 to p. 5, above. 

5 Hil. 20 and 21 Car. II., 1 Ch. Ca. 121, cited as law in 2 Wms. Ex’rs, Pt. IV. Bk. 
TL. ch. 8. 8.2, ps.1722,.7th ed. 

6 5 Rep. 118. 
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was as follows. A seised in fee of land held in socage devised a 
rent with clause of distress to B for the life of C and died. A’s 
heir leased the land charged to D for life, remainder to E in fee. 
The rent was behind for divers years in the life of D. D died, 
then C died, then B distrained the remainderman (E) for all the 
arrearages incurred in the life of D. It was adjudged that the 
remainderman was charged with these arrears by the statute. 
And it was said that “in the principal case a// the land was 
charged with the rent, and the heir held all his estate charged with 
it; and when he made the lease for life, the remainder in fee, he 
in remainder was chargeable, and in this case might have been 
distrained by the common law for the arrearages ; but by the act 
of God, by the death of C, D” (an obvious error for B) “ was pre- 
vented ; which prevention the said last part of the said statute has 
supplied and remedied in this case, giving the grantee power to 
distrain, as if cestuz gue vie had been alive.” 

As to No. 4, in Y. B. 40 Edw. III. 24, pl. 25, it was held that 
arrears of rent service were charged on the land and recoverable 
in an assise against the tenant of the land for the time being. 
And in Y. B. 33 Hen. VI. 46, pl. 30,! there is a note that it was 
held by some justices and sergeants in a writ of trespass that in 
assise? of rent the plaintiff shall recover against the defendant, 
notwithstanding that the defendant were in of the land? but one 
month, and if the rent were in arrear for twenty years he shall 
recover against the defendant all the arrearages incurred to him. 

As to No. 5. In Zouch v. Siddenham, 22 Eliz.,‘ an heir in tail 
was ordered in chancery to pay a rent reserved on the grant to his 
ancestor, and afterwards granted over so as to become rent seck; 
and it seems that he was ordered to pay some arrears accrued in 
his ancestor’s time. In Boteler v.:Massey (1675),° a rent in fee 
reserved on a sale in the ninth year of Henry VIII. had been paid 
till 1652. In 1675 it was refused to be paid, and the plaintiff, the 
heir of the grantee of the rent, having lost his deeds so that he 
could not recover at law, brought his bill in equity for the arrears. 
The defendant pleaded purchase for valuable consideration with- 





1 Abridged, Bro. Abr., Arrearages, pl. 13, Assise, pl. 10, Damages, pl. 10; Vin. 
Abr., Rent (Q b) I. 

2 Viner rightly explains this to mean “in writ of entry in the nature of assise of 
rent.” 

3 The printed Year Book says “of the rent”; but this is an obvious error, and is so 
treated by Brooke and Viner. 

4 Cary, 131. 5 Finch, 241. 
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out notice, and enjoyment for thirty years without demand. Yet 
he was decreed to pay the arrears by the Master of the Rolls with 
interest, but by the Lord Chancellor without interest on account 
of the plaintiff's delay. And in Busby v. Salisbury (1676),' the 
plaintiff, as treasurer of Salisbury Cathedral and parson of Mar- 
lock, sued the defendant for 45 per annum, payable formerly by 
the Abbess of Lyon out of part of tithes belonging to the Rectory 
of Marlock, vested in the Crown on the dissolution of abbeys, and 
granted out again and forming part of the Salisbury estates, which 
rent was formerly paid by the defendant’s ancestors to the plain- 
tiff’s predecessors till the late usurpation. But the defendant con- 
ceiving that in those tumultuous times many of the writings were 
lost, (as in truth they were) had for fourteen years past denied 
the payment thereof. The defendant pleaded that he claimed the 
premises as a purchaser under his marriage settlement; but the 
court decreed the arrears and future payments to the plaintiff for- 
ever. What is remarkable in the last two cases is the disregard of 
the plea of purchase for value without notice. This shows that in 
giving relief as to rent and its arrears, a court of equity regards 
itself as enforcing a legal charge on the land, out of which the 
rent issues. And the decrees made against the terre-tenant per- 
sonally for payment of the rent and its arrears? should be referred, 
I submit, not to any personal liability on his part at law, but to the 
simple principle that, if the owner of land charged with the pay- 
ment of money wish to keep the land, he must pay the money. 
The case, I think, is exactly parallel to that of one who has suc- 
ceeded to land subject to a mortgage debt, which he is not person- 
ally liable to pay. He cannot be sued for the debt at law; but if 
he wish to avoid foreclosure, he must pay out of his own pocket 
all that is due, including arrears of interest which accrued due 
before he succeeded to the land. 

The decision in Cupit v. Jackson,’ that a court of equity might, 
if necessary, raise the arrears of a rent charge out of the estate by 
sale or mortgage, was expressly rested on the ground that the rent 
in question was a charge and an encumbrance on the real estate 
itself. I submit that the law is correctly stated in the reason so 
given. Cupit v. Jackson has been followed in this country in 





1 Finch, 256. 
2 See the decrees made in Duke of Leeds v. Powell, 1 Ves. 171, 172, and Suppl’t, p. 
98; Duke of Leeds v. Corporation of New Radnor, 2 Bro. C. C. 338, 518. 
8 13 Price, 721, 737. 
2 
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several cases, which are all collected in Hambro v. Hambro,! the 
latest of them. In that case it was strenuously argued that a 
rent charge was not a charge on the corpus of the land, out of 
which it issued, without express words to make it so. North, J. 
held it necessary to decide that exact point, but he reviewed all the 
cases in which the doctrine of Cupit v. Jackson had been dis- 
cussed, showed that that doctrine had been applied to rents issuing 
out of land in the ordinary way, and not otherwise expressly 
charged in the inheritance, and came to the conclusion that the 
court had jurisdiction, in its discretion, to order the arrears of a 
rent charge to be raised by sale or mortgage of the land. If at 
law rent be a charge on the land out of which it issdes, Professor 
Langdell’s criticism ? of Cupit v. Jackson loses its point. He has 
another objection to the doctrine of this case, that it is inappro- 
priate to the case of annual payments which may be perpetual. 
But if, to speak metaphorically, the rent owner has a charge on the 
goose, and not merely on the golden eggs, he is within his rights in 
trying to realize something by killing the goose when the golden 
eggs are no longer forthcoming. If he choose to forego the 
chance of having more eggs in future, that is his lookout, and as 
the remedy given by Cupit v. Jackson is discretionary, the court 


will take care that it is not exercised oppressively as regards the 
terre-tenant. 


Next, I may mention that Professor Langdell, in arguing that 
one reason * allowed for giving relief in equity to an owner of rent 
would seem to justify the granting of such relief to a rent owner 
who has no right to distrain, says that there seems to be no 
authority directly upon the point.® But in Cary, p. 7, it is said, 
“Where a man made title to a rent seck of which there was no 
seisin, nor for which he had any action at the common law and 
prayed help here, it was denied upon conference had by the Lord 
Keeper with the judges, Mich. 1596.”® Again, in Palmer z, 
Whittenhal,’ where a bill was brought for payment of a rent of 





1 1894, 2 Ch. 564. 2 Ante, p. 2. 3 10 HARVARD LAW REVIEW, 93. 

* Uncertainty of the rent owner, through loss of deeds or like reason, as to the kind 
of rent he has, so that he cannot distrain. 

5 10 HARVARD LAW REVIEW, 92, 93. 

6 This agrees with Lord Coke’s observation that, without seisin, the grantee of a 
rent seck “hath not any remedy either at the common law or in any court of equity.” 
Co. Litt. 159 b. 


7 1 Ch. Cas. 184. In this case also a plea of purchase for value without notice was 
treated as irrelevant. 
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which the plaintiff had been seised by receiving payment from the 
defendant’s predecessors in title, a demurrer was allowed on the 
ground that, as it appeared by the bill that the plaintiff had had 
seisin, he might bring his assise at law; and it was said that, if 
there had not been a seisin, all the relief this court would have 
given would be but to give seisin. And there is other authority 
that if the owner of a rent charge has an effectual remedy at law, 
he will not be relieved in equity without good reason.’ It seems 
likely, however, that Professor Langdell is speaking of proceedings 
in equity to recover a rent given without power of distress, and 
not recoverable by action, because an assise of rent is no longer 
maintainable. If the legal remedy by action be taken away, the 
case would certainly seem to fall within the principle on which 
relief has been allowed in equity. This brings me to the consider- 
ation of the English cases mentioned at the beginning of this paper. 
For in this country, since the abolition of real and mixed actions 
to recover rent, a new remedy has been allowed to the rent owner 
by personal action against the terre-tenant at law. I will state the 
decisions establishing this in order of time. 

In Thomas v. Sylvester? it was held that, since the abolition of 
real and mixed actions by statute 3 & 4 Will. IV. c. 27, s. 36,a 
personal action will lie against a tenant of land for the recovery of 
a rent charge zw fee issuing out of the land. This was decided on 
the supposition that the case was analogous to the recovery of 
arrears of a rent for life, after the life had dropped, in an action of 
debt at common law. The judges? based their decision upon the 
proposition that at common law debt would lie for the arrears of a 
freehold rent charge (generally) when the freehold came to an 
end, as otherwise there would be no remedy. Although it is evi- 
dent that they had Ognel’s Case* open before them, they did not 
advert to the distinction most plainly pointed out there between 
rents in fee and for life, or to the reason given by Lord Coke for 
allowing debt for arrears an extinguished life rent. And it does 
not appear to have been brought to the notice of the court that, 
at common law, debt could never lie for the arrears of a rent in fee, 
even after it had been extinguished by act of law.® 





1 Holder v. Chambury, 3 P. W. 255; Duke of Leeds v. Powell, 1 Ves. 171, 172; 
Bouverie v. Prentice, 1 Bro. C. C. 200; Cupit v. Jackson, 13 Price, 731. 

2 L. R. 8 Q. B. 368. 5 See p. 6, above. 

3 Blackburn, Quain, and Archibald. 5 See p. 5, above. 

4 4 Rep. 48 b. 
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In Whitaker v. Forbes,! the declaration was by the executor of 
A, stating that B had devised all her lands to the defendant for 
life charged with an annuity of £500 to A during the joint lives 
of A and the defendant, and that the defendant had entered into 
possession ‘of the lands at B’s death, but had not paid the annu- 
ity; and the venue was laid in Middlesex. On demurrer to a plea 
that the land in question was situate beyond seas, to wit, in Aus- 
tralia, it was held that in such an action the venue was local, and 
it could not be maintained in England, because the defendant's 
liability arose from privity of estate, and not from privity of con- 
tract. Thomas v. Sylvester,? was referred to by Brett, J., in 
Whitaker v. Forbes,? as “an authority for saying that when the 
statute got rid of real and mixed actions the same remedy would 
lie for arrears of the rent charge during the continuance of the 
estate (sc. the freehold in the rent), as after its determination.” 
And Denman and Lindley, JJ. also referred to Thomas v. Syl- 
vester as an authority that an action of debt might be brought 
during the continuance of such a rent as had been created in 
Whitaker v. Forbes.? In the latter case, however, the rent was for 
life only, and again the judges seem to have been quite unaware 
that debt never lay to recover the arrears of a rent in fee, after the 
determination of the freehold estate in the rent. 

In Christie v. Barker,* where a rent charge had been granted by 
a private Act of Parliament to a vicar and his successors, who were 
by the Act to have the same remedies as are given by law for the 
recovery of rent in arrear, the tenant of part of the lands charged 
was held personally liable to pay the whole of the arrears of the 
rent charge upon the authority of Thomas v. Sylvester.’ Brett, 
M. R. expounded the doctrine of Thomas v. Sylvester at consider- 
able length ; but the sum of what he said was this. When rent was 
payable to a freeholder’s landlord, a debt became due to him from 
the tenant;° so long as the rent was recoverable in an assise, the 
inferior remedy of an action of debt was suspended; but debt was 
maintainable when the superior remedy no longer existed ; Thomas 
v. Sylvester decided that, as the superior remedy had been taken 





1 L. R. 10 C. P. 583; 1 C. P. D. 51. 

2 L. R. 8 Q. B. 368. 

3 L. R. 10 C. P. 583, 585. # 53 L. J. Q. B. 537. 

5 The same point had been previously decided in Booth v. Smith, 51 L. T. N. s. 395. 
6 


As regards lord and tenant of a fee, the M. R. was entirely mistaken in this, as we 
have seen ; ave, pp. 5, 7- 
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away by statute, the inferior remedy was maintainable during the 
continuance of the freehold. Bowen, L. J. laid down law to the 
same effect,! saying, ‘ The rule at common law is that an action 
of debt is merged in the higher remedy, but where the higher rem- 
edy is taken away, the action of debt still remains.” He also re- 
marked that, if the rent owner were aggrieved by denial of the 
tenant of payment of the rent, he had his remedy xot only against 
that person, but also against the whole of the land out of which the 
rent issued. And both judges were apparently still quite unaware 
that debt was never maintainable at common law for the arrears of 
arent in fee. Their decision that the tenant of part of the land 
was liable for arrears of the whole rent seems to have been based 
on the considerations that the rent issued out of every part of the 
land; that the Act gave the vicar the right to maintain such an _ 
assise for rent as was maintainable for rent service, and the rem- 
edy given by Thomas v. Sylvester was in lieu of this assise. But 
the court overlooked the fact that mere denial of the rent was no 
cause of action to recover rent service.2~ And it is to be noted 





1 In this case, Bowen, L. J. also said, “In an assise of novel disseisin, if the case 
of the demandant ” (I presume he meant the plaintiff) ‘“ was made out, he was restored 
to the actual possession of the land until the rent was paid.” ‘This seems to be a mistake, 
as in an assise of rent the plaintiff did not recover seisin of the land charged, but only 
seisin of his rent. The plaintiff was entitled to the same judgment and writ of execu- 
tion (Aadere facias seisinam), as in an assise of land; but in an assise of rent, the writ 
“ was executed by the sheriff delivering to the plaintiff an ox or other chattel on the 
land, in lieu of execution; and in the case of a subsequent withholding of rent, the 
party aggrieved might have his writ of re-disseisin with all its consequences.” Grant 
v. Ellis, 9 M. & W. 113, 123. If after the plaintiff had been so put in seisin of his rent, 
the arrears were not paid, it seems that his remedy was by secre facias upon his judg- 
ment. ‘Thus in Vin. Abr., Debt (N), pl. 12, translating Bro. Abr., Dette, 212 (citing 
23 Hen. VIII.), it is said: “ Where a man recovers in writ of annuity or assise, or 
has avowry for rent, which is frank tenement, and recovers the arrears without costs 
and damages, he shall not have action of debt of it, but scive_ facias, for it is real ; but 
when he has judgment of it with costs and damages which goes together, so that it be 
mixed with the personalty, then lies writ of debt: — note the diversity.” And it seems 
further that, upon a judgment against the defendant in seve factas so brought against 
him he would be /ersonally liable. Thus in Barnard and Tusser’s Case, 4 Leon. 184, 
pl. 287, Wray, C. J. said, “If in a scére facias to have execution of an annuity the plain- 
tiff hath judgment, upon such judgment he shall have an action of debt.” If so, one 
may conjecture that such a judgment would be enforceable by ca. sa., f. fa., or elegit. 
This point, however, is very obscure; and it seems impossible that these writs could 
have issued upon the original judgment, when that was properly executed by a writ of 
habere facias seisinam. See 3 Black. Comm. 412 seg. As to scire facias being the proper 
process to make the terre*tenant personally liable for the arrears of rent, see further 
Fitz. Abr., Scire facias, 100, 110, 130; Bro. Abr.. Annuity, 17; Vin. Abr., Execution 
(Q a 3), Scire facias (D 1). 

2 Ante, p. 6, n. 5. 
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that, according to the law laid down in Brediman’s Case, foras- 
much as a rent charge or a rent seck is against common right, in 
an assise thereof, a// the terre-tenants ought to be named as parties. 
So that the decision in Christie v, Barker is no authority for the 
proposition that an action of debt will lie, according to the doc- 
trine of Thomas v. Sylvester, for the whole arrears of a rent charge 
against the tenant of part only of the land out of which the rent 
issues. 

Zn ve Blackburn, &c. Building Society ex parte Graham,? an un- 
registered company was mortgagee in possession of land subject 
to a rent charge in fee created by deed. The company was wound 
up under the 203d section of the Companies Act, 1862, and the 
liquidators for some time paid the rent charge. Then, finding that 
the annual value of the property was not equal to the rent charge, 
they obtained leave from the court to get rid of the land, and gave 
notice to the tenant in occupation of the land and to the owner of 
the rent charge that they repudiated the land. The owner of the 
rent charge claimed to prove in the winding up for arrears which 
had accrued since the repudiation ; but it was held by the Court of 
Appeal that the company were only liable so long as they were 
owners of the land, that the liquidators had sufficiently repudiated 
the ownership of the land, and that no subsequent claim could be 
made for the rent charge. Lord Esher, M. R. said :* “ It was con- 
tended on the authority of Thomas v. Sylvester that the claim could 
be made, because the liability for the rent charge was a debt. But 
that case did not decide anything of the sort. All that was decided 
in that case was that it was a claim arising out of an interest which 
a tenant has in the possession of land and in the profits of the 
land at the time when the rent charge became due. It was so far 
a right in respect of the enjoyment of the land, that, before the 
passing of the Common Law Procedure Act,' it was the subject of 
a real action which was not brought on contract, but on a right 
arising out of the land; and it was held that when real actions 
were abolished another remedy, namely an action of debt, was left, 
otherwise the owner of the rent charge would be left without any 
legal remedy.” 





16 Rep. 58b, F. N. B. 178d, which was actually cited in Christie v. Barker, is to 
the same effect. 

2 42 Ch. D. 343. 

8 Page 346. 

4 This is an obvious slip for the Act of Will. [V., abolishing real actions. 
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In Searle v. Cooke,' an action was brought in the Chancery 
Division by the assignee of a rent charge in fee, which had been 
created upon the enfranchisement of certain copyholds under the 
Copyhold Act, 1852, at the instance of the lord, against the tenant 
of the enfranchised land and his mortgagees, both to recover arrears 
of the rent charge and to have the boundaries of the land charged 
determined. Kay, J., after referring to the cases which establish 
that a rent owner shall have relief in equity where the lands charged 
or the boundaries thereof are uncertain, said:? “With respect to 
the arrears of the rent charges, Thomas v. Sylvester and Christie 
v. Barker seem to be distinct authorities that an action of debt 
may be maintained for these arrears ; but, if not, under the equita- 
ble jurisdiction of the court, an order must be made for payment 
in accordance with the cases to which I have referred.” In the 
Court of Appeal the judgment was affirmed, Cotton, L. J. saying :3 
“Tt is said that an action cannot be brought for payment of arrears 
of a rent charge. It was, however, decided by Thomas v. Sylvester, 
and I think rightly decided, that such an action could be brought. 
In former times, when real actions could be brought, a personal 
action for debt for payment of a rent charge did not lie, but now 
that such actions are abolished all the judges in that case laid 
down the right of the person entitled to a rent charge to bring an 
action for debt against the tenant in possession of the land.” 

In Pertwee v. Townsend,‘ the tenant of land charged with a rent 
payable to a vicar and his successors, was held by Collins, J.° to be 
personally liable to pay the whole of the rent, although the annual 
profits of the land were insufficient to satisfy the amount of the 
rent. This was based partly on the ground that, in an assise to 
recover the rent at common law, the whole of the rent could have 
been recovered against the tenant, irrespective of the amount of 
the profits of the land, and partly on the supposition that the point 
was involved in the decision in Christie v. Barker. 

In Re Herbage Rents, Greenwich,® Stirling, J. held that a tenant 
for years is not liable to be sued in an action founded on Thomas 
v. Sylvester, for arrears of a rent in fee charged on his land. This 
was decided on the ground that, at common law, such a rent (in so 





1 43 Ch. D. 519. 8 Page 532. 

2 43 Ch. D. 528. 4 1896, 2 Q. B. 129. 

5 Following Swift v. Kelly, 24 L. R. Ir. 107, in preference to Odlum v. Thompson, 
31 L. R. Ir. 394. 

5 1896, 2 Ch. 811. 
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far as it was recoverable by action and not by distress) could only 
be recovered in an action brought against the freeholder. Numer- 
ous authorities are cited in the judgment; but the reasons above 
stated for the decision in Thomas v. Sylvester are repeated and 
accepted. 

Now Thomas v. Sylvester may be good law, in so far as it de- 
cided that the terre-tenant is personally liable to pay a rent for 
life ; because, in the case of a rent for life, nonpayment of the rent 
was a cause of action of debt at common law, and the remedy on 
this cause of action was merely suspended during the continuance 
of the freehold in the rent.!_ But as to the point actually decided 
therein, it is submitted that Thomas v. Sylvester is open to the 
criticism that the analogy relied on as the ground of decision 
wholly fails, nonpayment of a rent in fee being no cause of action 
of debt at common law.? It appears therefore that in this case an 
action was held to lie, under the reformed procedure introduced by 
the Common Law Procedure Act, 1852, upon a state of facts which 
afforded no cause of action against the defendant at common law. 
Such a conclusion, however, seems to be inconsistent with the 
recent case of Companhia de Mocambique v. British South Africa 
Co.,3 in which the House of Lords held that the English courts 
have no jurisdiction, under the Judicature Acts of 1873 to 1875, to 
entertain an action for trespass to land beyond the seas, because 
such a trespass gave rise to no cause of action at common law.! 
It was there plainly laid down that the test of obtaining relief in 
our English courts, now that the old formal actions have been 
abolished, is whether the plaintiff has a good cause of action. In 
Thomas v. Sylvester, it has been shown that the plaintiff had no 
cause of personal action; and he could have no cause of real or 
mixed action, because such remedies for the recovery of rent had 
been expressly abolished by statute without any saving.® On 





1 See ante, pp. 6, 7. 

2 See ante, p. 5: 

8 1893, App. Cas. 602. 

4 The plaintiffs urged that the abolition of venue by the Judicature Acts rendered 
such an action maintainable ; but the court held that, as regards land beyond the seas, 
the rule of common law requiring the venue to be local in trespass guare clausum 
fregit was substantive and not merely procedural. 

5 By Stat. 3 & 4 Will. IV. c. 27, s. 36, all real and mixed actions were abolished, 
except writ of right of dower, writ of dower unde nihil habet, quare impedit, and eject- 
ment. But ejectment conld never be brought to recover a rent. Cro. Car. 492; 3 
Black. Comm. 206; 2 Tidd’s Practice, 1193, 9th ed.; Cole on Ejectment, 91. 
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what ground, then, could he be liable? It does not appear suffi- 
cient to say that otherwise there would be no remedy. When 
a statute takes away an action, the liability is removed. Acts 
which before were actionable no longer constitute a cause of 
action ; a state of facts that formerly gave rise to an obligation is 
not now productive of any legal bond. It is therefore submitted 
that the courts have no jurisdiction to impose directly, under the 
present procedure, that personal liability to pay a rent in fee, which 
at common law could only be fixed on the terre-tenant in case of 
his contempt of the judgment in a real or mixed action to re- 
cover the rent;! as it is exactly that liability which the Act of 
Will. IV. removed.” 

T. Cyprian Williams. 


LINCOLN’s INN. 





1 See ante, p. 13. 

2 To put a parallel case. By the Statute of Gloucester, 6 Edw. I. c. 5, waste by a 
tenant for life was a cause of forfeiture of the place wasted, in case a writ of waste 
were issued against him. Afterwards a tenant for life was held to be liable in dam- 
ages for waste in an action on the case; 2 Wms. Saund. 252, n. (7). This duplicate 
liability continued until 1833, when the writ of waste was abolished by Stat. 3 & 4 
Will. IV. c. 27, s. 35; see 3 Steph. Comm. 532, n. (p), 6th ed. Could it be seriously 
argued that the courts have jurisdiction, since that.enactment, to impose in any form 
of proceeding the liability to forfeiture for waste, which could only be enforced before 
by suing out a writ of waste? 
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THE PLEDGE-IDEA: A STUDY IN COM- 
PARATIVE LEGAL IDEAS. III. 


8. GREEK Law.! 


HE terms of Greek law are important as throwing light on the 
terms of the later Roman law. The generic term for a pledge, 
with or without pledgee’s possession, was d7ro8n«n. That this was 
generic, and was not restricted to pledgor’s possession, is abun- 
dantly testified ;? though in post-classical times, the practical con- 
dition was, on account of the extensive use of a registry-system, 
much like. that of our own,— i.e. realty was usually left in the 
pledgor’s possession, while personalty was not, so that the Romans 
of the later Empire found é7o@j«n applied customarily to realty 
and to pledgor’s possession.? The classical term for the specific 
case of pledgee’s possession was évéyupov,* though this in later 
usage, correlatively, would be chiefly applicable to personalty. 





1 The Greeks were not a lawyer-nation, in the way in which the Romans and the 
English were ; they did not have the e/egantia juris, the taste for legal principle as 
such, even in the degree in which the Jews and the Japanese had it; they possessed 
merely a body of customary law, such as other civilized peoples have developed. The 
material comes to us chiefly through the great orators and a few inscriptions ; the frag- 
ments of only one law-book (Theophrastus) survive, and that is only an attempt to 
make a collection of the various customs. 

References: 1869, Telfy, Corpus Juris Attici; Kohler, Corpus Inscriptionum 
Atticarum, II, No. 4, and Supplement of 1896; 1895, Dareste, Houssoulier, and 
Reinach, Recueil des Inscriptions Juridiques Grécques; 1663, Salmasius (Saumaise), 
De Modo Usurarum; 1825, Platner, Der Process und die Klagen bei den Attikern ; 
1867, Dareste, Prét 4 la Grosse chez les Athéniens; 1877, Id., Une loi éphésienne 
du premier siécle avant notre ére, Nouv. rev. hist du droit fr. et étr., I, 161; 1884, 
Id., La transcription des ventes en droit hellénique, ib., VIII, 380; 1885, Id., Les 
inscriptions hypothécaires en Gréce, ib., IX, 1; 1869, Biichsenschiitz, Besitz und 
Erwerb im Griechischen Alterthume; 1870, Hofmann, Beitrage zur Geschichte des 
Griechischen und Roémischen Rechts ; 1870, Caillemer, Le contrat de vente 4 Athénes, 
Rev. de Législ. fr, et étr., 1870, 647; 1887, Meier u. Schémann, edited by Lipsius, 
Der attische Process; 1891, Goldschmidt, Universalgesch. d. Handelsrecht; 1891, 
Fustel de Coulanges, Nouvelles Recherches, Le droit de propriété chez les Grecs ; 
1893, Guiraud, La propriété fonciére en Gréce; 1893, Sieveking, Das Seedarlehen 
des Alterthums. The important essay by Szanto, Hypothek u. Scheinkauf im 
Griechischen Rechte, Wiener Studien, 1887, 279, has not been accessible. 

2 Salmasius, cc. XIII, XIV; Platner, 302; Meier & S., 505. 

8 Salmasius, c. XIII, beginning. 

* References avée ; though this also was used generically: Harpocration, quoted 
in Inscr. Jurid. Gr. 124. 
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The rules of Greek pledge-law now known to us are few. (I.) The 
compounds of the same verb-stem served to express the ideas of 
(1) “ pledge,” (2) “ bet with stakes,” and (3) “ promise.”! The 
pledgee apparently had the risk of a deficit or loss;? and he 
clearly had, all through the classical period, no duty to restore 
the surplus;* only towards the Christian era do we see any 
trace of such a duty. Of the pledgee’s defect of title and of 
his expedients for curing it, by vresignuatio-clause or otherwise, 
we hear nothing, except for the hypothec. (II.) The hypothec 
appears simply as a pledge which tne pledgor kept until default,® 
and then the pledgee either entered or (if obstructed) brought suit 
for eviction.6 What has been said as to deficit and surplus applies 
equally to the hypothec; except that in the vautixov davecpa 
( fenus nauticum, a precursor of bottomry), the risk was certainly 
on the pledgee.’ The instances of hypothec are almost always 





1 (1) riOévat, Oéors, as generic: [iichsenschiitz, 484; (2) mapaxaradfen, Platner, 
364; émidiaridecOu, Meier & S., 521, Telfy, No. 1526; (3) ovvOhen, ovvrider Oat, 
M. & S., 494. Again, drdAAawyua was colloquial for évéxupov: Salmasius, 581 ; while 
ouvdAAayua was an ordinary phrase for contract. Again, “Eyyvov Sdvewua, distin- 
guished from vavtixéy, was a loan secured by realty: Biichsenschiitz, 490; and 
éyyunths was a personal surety: Salmasius, 707; while weoeyyvar, -nua, was a bet: 
Platner, 364; M. & S., 521. In Salmasius, 581 ff., will be found an interesting colla- 
tion of the Greek, Hebrew, and Latin variants of appaBdév, arrabo, arrha, pointing 
out their primitive sense of “pledge,” as well as the surviving one of “earnest”; 
and this primitive connection of “ earnest,” “pledge,” and “ forfeit,” as worked out for 
Germanic law by Franken (§ 4) is undoubtedly full of significance. 

2 Biichsenschiitz, 485; Hofmann, 115; Platner, 308; all building on a passage in 
Lysias, KakdéAoy., 10. 

8 F, de Coulanges, 143; Guiraud, 283, 287; Riichsenschiitz, 485, 491; Dareste, 
Une loi éphésienne, 171. Platner, 307, and M. & S., 509, make the opposite state- 
ment, but cite no authority. A conclusive fact would seem to be that while the 
pledgee on default is mentioned as having the right to get possession by entry 
(€uBdrevors) or action for eviction (Sie) éfovAns), nothing at all is said about pay- 
ing over any surplus; the above authors probably assume that this was implied, 
but the implication, as our comparative study indicates, would be just the opposite. 

+ Dareste, ib., where as a war-measure all unsecured loan-claims were declared 
extinguished, and all pledges were to be apportioned between pledgee and pledgor 
according to the amount of the original claim. 

5 Dareste’s phrase is “un droit suspendu.” A phrase (Kohler, No. 1139; Inscr. 
Jur. No. 62) which is perhaps typical of the thought is: “ 8pos xwplov kad oixlas imoner- 
péevoy [... naming amount], Sore éxew kal epareiv roy O€uevov kara cvvOhKas [contract- 
document] mapa [deposited with] Aewla Eiwvupe?”’; i.e. to become the pledgee’s 
property on the terms described in the document. Dareste misunderstands this phrase 
as implying present possession by the pledgee; but this cannot be, for the 3pos shows 
(see fost) that the pledgor retained possession, 

6 Platner, 268; M. & S., 423, 747; Guiraud, 287; F. de Coulanges, 143. 

7 Biichsenschiitz, 486; Sieveking, 19; Goldschmidt, Handelsr., 349; Dareste, Prét a la 
Grosse, 41. A minor evidence, but after all a most significant one, for the forfeit or 
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provisions for a future contingent, not a past default, indicating 
the same notion as in Germanic law.! Again, the inability to con- 
ceive of a second hypothec on the same ves at the same time is 
another mark of the primitive idea. Finally, there is nothing in 
the mode of transfer of title to indicate that the hypothec did not 
follow, as in Germany, the normal modes of transfer.? (III.) The 





equivalency idea in the hypothec is the constant use of dmorimav, drwotiuhuara, said of 
the things valued; drorihOacbu, -Oévres, said of the pledgee; dwotmay, said of the 
pledgor: Telfy, Nos. 1518, 1527; Kohler, 1106, 1124; Platner, 263, 281, 302; M. & S., 
419, 507. When the husband, lessee, etc., gave a hypothec for a possible default, it was 
essential that a specific portion of land, etc., should be set apart and “ appraised” as 
the equivalent thus predetermined, i. e. to be accepted, for better or for worse, as the 
ultimate satisfaction. Now if this appraisal had anything to do with surplus-resto- 
ration, it would be found also in the ordinary pledge, but it is found exclusively in the 
hypothec, and must mean, here as in other laws, that the portion was thus appraised 
beforehand because it was to be the sole resource of the pledgee on default. This 
explains the passage of Demosthenes so misunderstood by Platner (305) and others ; 
“ vduos, 8s obk € diapphdny, eis & [or Soa] tis dweriunoer, elvar Seas; . . . bs odK &G TaY 
dmoriunbévtwy [i. e. pledgees] &ri dienv evar mpds rods Exovras”; i.e. the pledgee has 
no further claim over and above the portion thus appraised in advance. 

1 The usual purposes are: a guardian’s liability for the minor’s property, a hus- 
band’s liability for the dos, a lessee’s liability for rent. See examples in Dareste, Les 
inscriptions, etc.; Kohler, Nos. 1055, 1059; Guiraud, 284; and references in the 
preceding note. 

2 Biichsenschiitz, 491 ; Dareste, Une loi etc. (in which the application of the prin- 
ciple is clearly demonstrated) ; id., Les inscriptions etc. (where he acutely suggests 
that the reason the dpo, or hypothec-stones, bore no date, was that, as only one such 
lien could exist, the question of priority, and therefore of dates, was immaterial; yet 
in Inscr. Jurid., at 130, he seems to ignore this original attitude); Telfy, No. 1509 
(“uh émdavelcacda emt rois abrots évexdpos”); M. & S., 526. The second lender 
was thus obliged to pay off the amount of the first loan; and take the title to cover 
both; we have already seen this process resorted to in Chaldea; Demosthenes de- 
scribes it as followed in Greece ; and it will be found in Rome again. 

8 In many regions there were public registers for the entry of transfers, including 
hypothecs: Hofmann, 80 ff.; Guiraud, 285-287 ; sometimes they were publicly cried 
in the streets: ib.; whether there were such registers at Athens is disputed: Caille- 
mer; Dareste, La transcription, etc. A typical feature at Athens was the 8pos, 
or boundary-stone (Salmasius, 636; B., 490; Platner, 304; Dareste, Les inscriptions ; 
and preceding references), of pyramid shape, placed in the country at the boundaries, 
and in the city before the house, and inscribed with the amount and names in case 
of a hypothec or sale-for-resale. But the hypothec was equally valid though no Spos 
was used (Inscr. Jurid., 138; B., 490); and the important thing to notice is that the 
épos had nothing to do with the transfer of title; for it was not used where the pledgee 
took possession (of the seventy examples in Kohler, all are either of sale-for-resale — 
where the vendee had probably leased back —, or of guardian’s or husband’s hypothec, 
or of vendor’s lien; No. 1139 has been explained amée), and it was used for vendor’s 
lien (Telfy, 1508, note ; Dareste, Les inscriptions), as well as for the ordinary hypothec ; 
in short, its purpose was chiefly to prevent the pledgor from erecting his possession 
by fraud into a title, and, secondarily, to warn subsequent innocent creditors. 
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sale-for-resale form was very common, and seems usually to have 
been followed by a lease back to the pledgor.! As the duty of 
surplus-restoration was not recognized, and as there is no trace of 
any interest-prohibition or usury-rate,? the sale-for-resale appears 
as a form practically interchangeable with the pledge, and the 
theory of its primitive purpose already advanced seems corrob- 
orated. (IV.) There seems to be no indication that the Vif- 
gage transaction (reckoning fruits against capital-debt) had been 
resorted to in classical times. Negatively this indicates that such 
a reckoning is merely a stage in the development of the ordinary 
pledge. The absence equally of any usury-ban, and of any duty of 
accounting, are concurrent marks of the primitive stage in which 
we find Greek custom. It is to be noted, in conclusion, that the 
term “antichresis,” which later appears in Roman law, is not 
found in classical Greek.‘ 


9. Roman Law. 


If the forfeit-idea has never been hitherto applied to explain 
the development of the present subject in Roman law, it is per- 
haps partly because much that has been written on the subject 





1 Biichsenschiitz, 491; F. de Coulanges, 141; Guiraud, c. X; examples will be found 
in Kohler, 1059-1139; Dareste, La transcription, 391; id., Les inscriptions, passim. Out 
of the 50 inscriptions in Kéhler, 28 are in the sale-for-resale form, and in those of his 
Supplement the proportion is about the same; the typical phrase is, “‘dpos xwplov 
mempauévov él Adcer”; while of the hypothec it is, ‘‘dpos oixias évy mpou) [dowry] 
dmotiunuerns.” 

2 Biichsenschiitz, 496. 

8 Biichsenschiitz, 485, and Guiraud, c. X, assert the contrary, but give no authority. 

4 Xpijois was the term for loan (M. & S., 512; Salmasius, 618, 629); and, as Sal- 
masius points out, avrixpnots means merely a counter-loan or mutual loan, i. e. land and 
money loaned in exchange; the bearing of this will be discussed in speaking of the 
Roman law. 

5 References: 1872, 1884, Krueger v. Mommsen, Corpus Juris Civilis; 1879, 
Huschke, Jurisprudentia Antejustiniana, 4th ed.; 1887, Bruns, Fontes Juris Romani 
Antiqui; 1891, Krueger u. Studemund, Collectio Librorum Juris Antejustiniani; 1636, 
Salmasius, De Modo Usurarum; 1832, Wachter, Wer hat bei Obligationen die Gefahr 
zu tragen? Arch. f. civil. Praxis, XV, 132; 1846, Rudorff, Ueber die Pfandklagen, Z. f. 
gesch. Rechtswiss., XIII, 181; 1847, Bachofen, Das Rémische Pfandrecht; 1860, 
Dernburg, Pfandrecht ; 1888, Id., Pandekten, 2d ed.; 1870, Degenkolb, Ein Pactum 
Fiduciz, Z. f. Rechtsgesch., IX, 117; 1870, Hofmann, Beitr. z. Gesch. d. Griech. u. 
Rom. Rechts; 1876, Jourdan, L’Hypothéque; 1882, Kohler, Pfandrechtliche For- 
schungen; 1887, Geib, Actio Fiduciz und Realvertrag, Z. d. Sav. Stift.; 1888, Voigt, Der 
Pignus der Romer, K6n. Sachs. Ges. d. Wiss., 1888, XL, 236; 1889, Heck, Die Fiducia 
cum amico contracta, Z. d. Sav. Stift.; 1891, Cugq, Institutions Juridiques des Romains, 
L’Ancien Droit ; 1891, Biermann, Custodia u. Vis major, Z. f. Sav. Stift. 











22 HARVARD LAW REVIEW. 


is open to the criticism once uttered by a German jurist: ? 
“These writers,” he says, “treat the compilation of Justinian as 
if it were a modern code, —a manner of treatment which is in 
fact wholly inapplicable to the Corpus Furis Civilis; the writer 
who is to expound the pure Roman law must never forget that 
the principles and rules collected in that law-book had their 
sources throughout a period of more than five hundred years; and 
he should know that law does not stand still for five hundred years, 
and that perhaps no system of law ever went forward so rapidly 
as that of Rome in the first five centuries of our era.” It is of 
course dangerous for one not trained in the Roman system and 
practised in its application to attempt to reach positive con- 
clusions; but in this instance the evidence is apparently so 
strong that one may be excused for rehearsing it and pointing 
out its significance.” 

But, first, a clear understanding as to the technical terms in 
Roman law. A commonly accepted notion is that piguus is not a 
generic term at all; that it is limited (1) to movables,® and particu- 
larly (2) to the pledgee’s possession. Both these limitations, it must 
be said, are without foundation.® (1) Piguus was applied indiscrim- 
inately to movables and immovables, res mancipi and nec mancipi.§ 





1 Biermann, in Z. d. Sav. Stift., 1877, 33. 

2 The Roman lawyers quoted /ost lived at the following approximate dates: A. C. 
1-50, Labeo; 50-100, Javolenus; 100-150, Pomponius, Gaius; 150-200, Gaius, Sce- 
vola, Papinian ; 200-250, Ulpian, Paulus, Marcian, Modestinus. This ends the clas- 
sical period of Roman law. The Code quotations fost (with one or two exceptions of 
about 223 A.C.) are later than these lawyers. 

8 Cuq, 636, semble ; Dernburg, 46 (“ wesentlich”); 1895, Buckler, Contract in Roman 
Law (“probably”). But this, to be sure, is hardly asserted as matter of law; it is 
merely regarded as a practical consequence of the limitation next mentioned. 

¢ Taking only English works, and those of the last quarter-century, the following 
treatises illustrate the popularity of this notion: 1870, Mackenzie, Studies in R. L., 3d 
ed.; Tomkins and Jencken, Modern R. L. (‘ originally”); 1876, Hunter’s R. L.; 1878, 
Sandars, Institutes of J.; 1884, Morey, Outlines of R. L.; 1886, Whitfield’s Salkowski, 
R. Private L.; 1890, Poste, Gaius, 3d ed.; 1892, Ledlie’s Sohm, Institutes of R. L.; 
1893, Chamier, Manual of R. L.; 1895, Buckler, Contract in R. L. 

5 Except that the Greek Jurists of Justinian’s time used them; but the usage, as we 
shall see, was late and local. 

6 Innumerable quotations could be given: “insula,” D. 41, 2, 36; “fundum,” D. 
44, 7, 16; “ fundum vel hominem,” D. 27, 9, 5, § 3; “fundus,” D. 45, 1, 85, § 6; “ fun- 
dus,” D. 8, 1, 16; “fundum,” D. 13, 7, 18, § 3; “ preedia,” citations in Dernburg, 34; 
“agrorum,” C. VIII, 16, 2; “domus,” D. 20, 1, 29, § 2; “ager,” D. 20, 4, 3, § 2; “in- 
sula,” D. 20, 2,1. The Latin of the invaders, after the fall of the Empire, was equally 
indiscriminate: “ vinea et terra” (871 A.D.); “terra” (1000's); “villam” (1105), 
“ prado ” (748), cited Kohler, 87, 93, 353, 84, and others in the same volume and in 
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(2) Pignus was applied indiscriminately to a pledge retained by 
the pledgor and to one handed to the pledgee; the distinction 
being expressed by a different verb employed with piguus In 
other ways, too, in the classical usage (down to, say, Justinian’s 
time), pignus is seen as the generic term for the subject, like wed 
in Germanic usage.2~ Why should this truth ever have been 
doubted? Because of the misunderstanding of a few misleading 
passages of the classical jurists, and because the alien usage of 
Justinian’s time did employ pignuus with the above limitations? 





those cited in the preceding articles. In the face of the numerous instances quoted in 
his own volume, it is singular that Dernburg can write (46) that pignus “ blieb dann 
wesentlich auf bewegliche Sachen beschrankt.” 

1 We know this chiefly (1) by finding Agnus where it unmistakably appears that 
the pledgor kept possession; (2) by the fact that the Salvian interdict and the Ser- 
vian and quasi-Servian actions were intended for pledgees desiring to obtain posses- 
sion, and that Jigvus and pigneraticia were used in connection with them. For a few 
illustrations of (1) see D. 20, 2,4 and 5; 20, 1, 1; 20,5, 13; 43, 32,1,§5; 47,2, 61, §8; 
C. IV, 65,5. A perusal of titt. 13 and 20 of the Digest will easily convince; but 
the exhaustive survey of Voigt, in the essay above referred to, ought to put 
the matter beyond future question. Cuq (634), Jourdain (90), Rudorff (201), Dern- 
burg (64; but see his Pandekten, 636), and Bachofen (8) accept Aignus as covering 
pledgor’s possession. A significant bit of evidence, not pointed out by Voigt or Sal- 
masius, is found in the passages in which a problem is put about a Ayfotheca (or, most 
significantly, a Greek swo@q«n), and then the jurist proceeds to discuss it in 
terms of fignus exclusively; e.g. Scaevola, in D. 20, 1, 34; Paulus, in D. 20, 3, 4; 
Gaius, in D. 20, 4, 11, and 20, 6, 7, § 4; Marcian, in D. 20, 1, 13, § 1, and 20, 4, 12, § 9. 

2 For example, in the generic use of Aégneraticia coupled with actio ; and in the 
phrase jure pignoris as employed when specifically dealing with a Ayfotheca (e. g. C. 
VIII, 25, 11, A.C, 532). It is interesting to note that the broadly generic use of Aignus 
was fully pointed out in 1636 by Salmasius (cc. XIII, XIV), and that not until Voigt’s 
essay, in 1888, has this doctrine been thoroughly understood and clearly brought out 
by a modern scholar; Salmasius’ demonsiration seems to have been wholly over- 
looked, except by Révillout (Oblig. en droit égypt., 233). Many have agreed that 
pignus in classical times bore the broader meaning; but the important fact is that 
it was the generic term from the very first. 

8 These passages seem to be only five in number : — 

(1) Gaius, in D. 50, 16, 238, § 2: “‘ Pignus’ appellatum a ‘ pugno’ [fist], quia res 
quz pignori dantur manu traduntur; unde etiam videri potest verum esse, quod qui- 
dam putant, pignus proprie rei mobilis constitui.” 

(2) Florentinus, in D. 13, 7, 35, § 1: “ Pignus, manente proprietate debitoris, solam 
possessionem transfert ad creditorem ; potest tamen precario et pro conducto debitor 
re sua uti.” 

(3) Ulpian, in D. 13, 7, 9, § 2: “ Proprie pignus dicimus quod ad creditorem tran- 
sit, hypothecam cum non transit nec possessio ad creditorem.” 

(4) Isidorus, Orig. V, 25, 22 and 24 (Bruns, 408): “ Pignus est—, quod propter 
rem creditam obligatur, cuius rei possessionem solam ad tempus consequitur creditor ; 
ceterum dominium penes debitorem est; ... hypotheca est, cum res commodatur 
sine depositione pignoris, pactione vel cautione sola interveniente.” 

(5) Inst. IV, 6,7: After pointing out that there is no legal difference with respect 
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But the legal sources of the latter date are comparatively few; 
and for the Roman law down to, say, 500 A.D., pignus is the 
generic term with the lawyers and with the people. Fiducia is the 
sale-for-resale form. HHypotheca is a word used by the Greek 





to the creditor’s form of action: “Sed in aliis differentia est; nam pignoris appella- 
tione eam proprie contineri dicimus que simul etiam traditur creditori, maxime si 
mobilis sit; at eam quz sine traditione nuda conventione tenetur, proprie hypothece 
appellatione contineri dicimus.” 

As to the first passage, it proves merely that a few persons then thought that Azg- 
nus was “peculiarly” applied to movables, but that the orthodox view was to the con- 
trary. As to the second, it rather proves the present proposition, by asserting that a 
pignus may be valid though remaining in the pledgor’s hands /recario, i.e. the typi- 
cal hypothec-form of the piguus. As to the third (supposing it genuine, which 
Puchta doubts, Pandekten, 12th ed., 1877, 193, note), it involves no denial that Aigzzs 
can be used generically, but merely an assertion of a distinctive usage ; moreover, the 
very same author is reported as writing (D. 13, 7, 1): “ Pignus contrahitur non sola 
traditione, sed etiam nuda conventione, etsi non traditum est,” a proposition not to be 
mistaken. As to the fourth, the author’s date (ob, 636 A.C.) and his presumable use 
of Justinianean sources, puts it on the same footing as the next. As to the fifth, it 
may be conceded that it represents the Justinianean (Greek) notion of Jignus, but 
that is a very different thing from the classical usage of nearly four centuries before 
(as will be explained), and proves nothing on that point. On the other hand, and 
quite apart from the ample proof mentioned in the preceding note, there are equally 
categoric assertions representing the present contention; (1) the Ulpian passage 
supra; (2) four passages of Paulus: D. 20, 1, 29: “Paulus respondit generalem 
quidem conventionem sufficere ad obligationem pignorum ”; 2, 14, 17: “ De pignore 
jure honorario nascitur ex pacto actio”; 2, 14, 4 (“item quia,” etc.); 47, 2, 67,§1: 
“Si is qui rem pignori dedit, vendiderit eam; quamvis dominus sit, furtum facit, sive 
eam tradiderat creditori, sive speciali pactione tantum obligaverat” ; (3) C. VIII, 16, 
2, A. C. 207: “Cum constet pignus consensu contrahi,” etc.; (4) Pomponius, in D. 
13, 7, 8, 5: “Cum pignus ex pactione venire potest,” etc.; (5) Marcian, in D. 20, 1, 5, 
§ 2: “Inter pignus autem et hypothecam tantum nominis sonus differt,” which at 
least is clear for the present purpose (its further difficulty being explained later). 
For classical usage, then, these may be taken as completely offsetting the doubtful 
passage of Ulpian; and the question is at least thrown open to the inductive evidence 
of the sources themselves, as indicating the actual usage; and on this basis, as above 
indicated, there can be no doubt. But how is the later and Justinianean usage 
accounted for? As already pointed out (av/e, p. 18), évéxupov in later Greek usage (see 
the Egyptian papyrus of 359 A. C. in Bruns, 266) aia apply peculiarly to property 
held by the pledgee, while 2004«n had become restricted to a ves kept by the pledgor, 
i. e. peculiarly, an immovable. Now Justinian and his compilers knew Greek better 
than they did Latin, and, living across seas in the Byzantine capital, they natu- 
rally described the “ distinctive” usage to be what they were accustomed to. But it 
was a usage which, however categorically they assert it for themselves, cannot possibly 
be made to harmonize with that of the classical jurists whose works they digested (as 
Voigt, 244, points out), and does not harmonize with the orthodox usage which the 
Germanic invaders found at Rome and perpetuated in the Latin they there learned. 
For the Justinianean usage as wholly peculiar, see Voigt, 242 ff. ; and for an explanation 
of how the compilers employed the term Ay/otheca, see Salmasius, cc. XIII, XIV, and 
post, Pp. 33, in this article. 
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Justinianean jurists for a pledge with pledgor’s possession. We 
come now to the development of the pledge-idea, taking up the 
evidence under the heads already used in the preceding articles. 

I. That the same root served originally for the ideas afterwards 
differentiated as ‘‘ pledge,” “ promise,” and “ bet” or “ forfeit,” is 
undoubted,! and we may thus assume, prima facie, that the start- 
ing-point in Roman thought was the same as that of Germanic 
thought. 

A. 1. (a) We have no direct evidence of a time when the pledgee 
was understood to have no personal action against the pledgor; but 
we have indications that such a principle once prevailed? (4) As 
to the incidence of the risk, we may infer that, so far as bailee’s risk 
was concerned, the classical law was just emerging from the stage 
in which there had been absolute responsibility ;? and we can thus 





1 Tlay- (whyvuut) was the root for figvus: Curtius, Griech. Etymol., No. 338; 
accepted by Dernburg, 49; Jourdan, 86; Voigt, 236; we find the combination 
“pignori pepigisset,”’ Gaius, IV, 147; Gaius’ etymology quoted above (pugnus) 
is of course purely fanciful. For the “bet” or “forfeit” idea, there is voluminous 
evidence of Agnus being the common term; full citations are given in Voigt, 255, 267; 
a few in Bachofen, 481; Jourdan, 86; Rudorff, 194. Rudorff, Dernburg, and Jourdan, 
in mentioning this usage, are apparently puzzled by it, and do not understand its 
connection with the pledge-idea. For the “promise” idea, Aact- and fac-ere (from 
may-) show one line of development; but there is another, more significant, which 
shows how nearly the Romans escaped developing a wadium-promise by precisely 
the same path as the Germans, — the early practice of deposito pignore certare 
(Voigt, 276; Salmasius, 489; Jourdan, 90), in which the parties placed with the 
sequester (or private arbiter) a forfeit, which thus relieved them from furnishing 
personal sureties (compare the wad:wm usage), and was the reward of the winning 
party; and the other early institution of legis actio per pignoris capionem (Voigt, 250), 
which reminds us also of other features of the wadéum-history. Moreover, the kinship 
of earnest-money and pledge again appear in the colloquial interchangeability of 
arra(bo) and fignus (Isidorus, in Bruns, 408; Salmasius, 581). Again, the close 
relationship, primitively, of personal and real suretyship are seen (Dernburg, 6; Jour- 
dan, 3; Rudorff, Rom. Rechtsg., II, § 64), as in Germanic law; the personal surety is 
a corporal payment, and his liability is not inherited (Gaius, III, 120); there is an 
obscure but certain connection between vas (vad-), pres (pred-), pleige, and pledge 
(Salmasius, 741; Dernburg, 27; Mommsen, Z. d. Sav. Stift., VI, 71). 

2 First, though the personal action is recognized as surviving in the law as handed 
to us, yet it had so frequently to be mentioned by the Imperial source of law as 
available (C. VIII, 13, 8, A. C. 239; id., 30, 2, A. C. 240; C. IV, 10, 14, A. C. 294; 
C. VIII, 13, 24, A. C. 294), that the doctrine seems at that epoch still to have been 
questioned by some. Again, the pledgee had a choice, the pledge-right was to an 
extent exchangeable with the debt (Bachofen, 50; Dernburg, 20), so that the complete 
notion of collateralness seems hardly reached in the classical period. Finally, pignus 
is occasionally spoken of as “satisfaction,” e. g. “in vicem satisdationis,” (Ulp. in D. 
46, 5,7), — a significant phrase. 

3 Of the jurists, only three seem to have expressed themselves : (1) Gaius, in D. 13, 
6, 18, pr., seems to hold only to “culpa”; (2) Ulpian, in D. 20, 1, 2, says that “incom- 
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the more readily accept the clear signs that it was just beginning 
to make the pledgor pay the debt in the case of accidental loss of 
the ves, and that in the same way the pledgor’s liability for a 
deficit, on the sale or forfeiture of the ves at default, was also just 
superseding his primitive non-liability.2 2. Finally, the pledgee’s 





modi fortuito” is the debtor’s risk; in D. 42, 5,9, § 5, and 50, 17, 23, exacts of the 
creditor “non tantum dolum malum, verum culpa quoque debet”; while in D. 13, 7, 13, 
§ 1, he holds him for “dolus et culpa,” also for “custodia,” but not for “vis maior.” 
(3) Paulus, in D. 13, 7, 14, holds him only to the care of “ diligens paterfamilias ” ; in D. 
22, 2, 6, he exonerates him from “ pignoris deminutio,” except in marine loans. This 
uncertainty, especially the fluctuation from the stricter responsibility of cwstodia (which 
included liability for theft), indicates a working away from some stricter standard ; 
moreover, in D. 13, 7, 30, Paulus holds the pledgee liable for “vis major” in a pledge 
seized on execution (Germanic zam), though not in a voluntary pledge, — indicating 
precisely the Germanic order of development, i.e. later survival of the strict responsi- 
bility in the former class. In the Imperial legislation, the earliest record (IV, 24, 5, 
A. C. 224) declares the pledgee liable for faultless loss, unless he proves “ manifestis 
rationibus se perdidisse,””—a clear trace of the primitive transition-stage found in 
other laws. In the later legislation there is much fluctuation, but the law still appears 
as trying to overcome a tradition in favor of the stricter standards of “ vis major” and 
“custodia”; IV, 24, 6, A. C. 225, not for “fortuito casu”; ib. 7, A. C. 241: “dolo vel 
culpa”; ib. 8, A. C. 246: “si nulla culpa vel segnitia,” exonerated ; VIII, 13, 19, A. C. 
293: “vim majorem . . . prastare necesse non habet, ita dolum et culpam, set et cus- 
todiam exhibere cogitur”; Coll. leg. Mos. et. Rom. X, 2, § 2: “dolus et culpa.” In the 
time of Justinian (Inst. III, 14, § 4) it was still necessary to say “ placuit sufficere . . 
exactam diligentiam,” so that “fortuitus casus” did not make the pledgee liable; and 
this use of “ sufficere,” which has troubled commentators (e.g. Moyle’s Justinian, ad 
Zoc.), seems naturally explainable as directed towards the final remnant of the old tra- 
dition of strict responsibility. For the place of czstodia as intermediate between 
culpa and vis maior, see Biermann’s article. Wachter throws little light on the subject. 
Dernburg (151) inverts the real order of development. 

1 The earliest Imperial pronouncement finds the law in the later-middle Germanic 
stage, i. e. the pledgor liable for the debt unless the contrary is agreed: C.1V, 24, 6, A. C. 
225: “[In case of fortuitous loss, the pledgee] nec a petitione debiti submovetur, nisi 
inter contrahentes placuerit ut amissio pignorum liberet debitorem.” Later passages 
show the final stage by omitting this qualification ; IV, 24, 9, A. C. 293: “. . . pignori- 
bus debitori pereuntibus, personalem actionem debiti reposcendi causa integram te 
habere”; VIII, 13, 25, A. C. 294: “servo qui fuerat pignori obligatus defuncto, debiti 
permanet integra causa”; VIII, 35, 3, A. C. 326: “Creditores enim, re amissa, jubemus 
recuperare quod dederunt.” As late as Justinian’s time it was deemed worth while to 
repeat this; Inst. ITI, 14, 4: “[In case of fortuitous loss, the pledgee is harmless,] nec 
impediri creditum petere.” The necessity of proclaiming this so many times is good 
evidence of the persistence of a tradition to the contrary. The preceding stage of the 
law is almost certainly indicated by the passage of Pomponius (A. C. 150 circa), in 
D. 13, 7, 6, where he thinks that the pledgee must sell the ves, provided the pledgor 
gives him a sufficient bond for the deficit, “invitum enim creditorem cogi vendere satis 
inhumanum est,” i.e. by implication, he has nothing else than the ves to look to for 
payment.” 

2 In Pomponius’ time the law was just emerging from the middle stage, i.e. in 
which an express agreement was needed to make the pledgor liable; Paulus, in D. 20, 
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duty to restore the surplus, though recognized in classical times by 
all, bears the marks of having been preceded by a contrary rule.! 

B. We may now notice the marks of the process of curing the 
pledgee’s defect of title. The Roman law does not sharply mark 
off that element of complete title which was furnished in Germanic 
law by the auflassung or resignatio; so that we are not able a 
priori to determine the method which would have to be chosen 
to supply the defect.2 But we do know that the pledgee lacked 
full ownership, i. e. dominium, and we are prepared to find him 
endeavoring to obtain means’ of curing the defect of title. The 
history of his efforts seems substantially identical in features with 
the Germanic law. 

a’. First, we find him cutting off the pledgor’s right, and obtain- 
ing a complete right of disposition, by a process of repeated sum- 
mons similar to that of Germanic law, and doubtless resting on the 
same theory.® 





5, 9, § 1: “Pomponius autem in libro secundo ita scripsit: ‘quod in pignoribus dandis 
adici solet [i.e.a special clause inserted], ut quo minus pignus venisset [i. e. brought 
at a sale] reliquum debitor redderet, supervacuum est, quia ipso jure ita se res habet, 
etiam non adiecto eo’”; and Scevola, in D. 46, 1, 63, puts a problem in which 
such an agreement appears. Gaius, too, in D. 12, 1, 28, finds it necessary to affirm 
that “ creditor qui non idoneum pignus accepit non amittit exactionem ei debiti quanti- 
tatis in quam pignus non sufficit.” Moreover, the assertion of Modestinus (D. 2, 14, 3), 
“Postquam pignus vero debitori retidatur, si pecunia soluta non fuerit, debitum peti 
posse dubium non est, nisi specialiter contrarium actum esse probetur,” could hardly 
have been made except in a community in which the idea of the independent survival 
of the debt was just becoming familiar. But it still remained necessary, in the third 
century, to get three Imperial pronouncements before the matter ceased to be ques- 
tioned; C. VIII, 27, 3, A. C. 223: “ Hypothecis vel pignoribus a creditore venumdatis, 
in id quod deest adversus reum vel fidejussorem actio competit”; ib. 9, A. C. 287: 
“After a sale,] quod si quid deerit, non prohibemini etiam cetera bona jure conven- 
tionis consequi”; C. IV, 10, 10, A. C. 294: “ Adversus debitorem, electis pignoribus, 
perscnalis actio non tollitur, sed eo quod de pretio servari potuit in debitum computato, 
de residuo manet integra.” 

1 The phrase “si nihil specialiter convenit, ... de superfluo competit actio” 
(C. VIII, 28, 20, A. C. 294), seems to imply that at that date a clause to the contrary 
was still valid; while Justinian’s comprehensive law of A. C. 530 (VIII, 33, 3) makes 
no such qualification, i. e. the pure collateral-security idea will not allow such an agree- 
ment to stand. The express assertions of Paulus (Rec. Sent. II, 13), Ulpian (D. 13, 
7, 24, § 2), and Papinian (D. 13, 7, 42) seem also to imply a necessity for removing 
a doubt ; so also C. VIII, 28, 5, A. C. 294. 

2 It is to be noted, however, that the pledgor who fails to pay after cut off pro- 
ceedings (Sczevola, D. 44, 3, 14, 5; Ulpian, D. 13, 7, 4), as well as the pledgor who 
inserts a forfeiture clause (C. VIII, 35, 1), is said cessate, i. e. to abandon, — the 
same idea as in resignatio, auflassung. 

5 Paulus, Rec. Sent., II, 5,1: “ter ante denuntiare debitori suo debet, ut pignus 
luat, ne a se distrahatur”; the ¢erx appears also in the mention by Ulpian, D. 13, 
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a'', Next, we find the same purpose attained, as in Germanic 
law, by an express clause in the contract. But while in Germanic 
law there was no classification of the clauses, and they covered 
indiscriminately an appropriation by the pledgee or a sale by him 
or both, in Roman law the two types became distinct. (1) The 
lex commissoria, or forfeiture-clause, we know little about, except 
from the later mention of its prohibition.’ (2) The pactum ven- 
ditionis, lex venditionis, or sale-clause, is frequently mentioned as 
the only way by which the pledgee can obtain the power of dis- 
position other than by the formal denuntiatio? 

It is to be noted that both the denuntiatio and the dex or pactum 
are almost invariably referred to as “allowing ” (/écere) the pledgee 
to do what he otherwise could not do, i.e. are aiding and curing 
his defect of power, and thus, as in Germanic law, the process is 
in no way related to the later compulsory (dedere) sale for the 
pledgor’s protection. 

a’, Abuse of this /ex or pactum. The abuse of these clauses 
for the purpose of evading the duty of returning the surplus was 
soon resorted to; and the Imperial aid was invoked to prevent it. 





7, 4; while in Paulus, Rec. Sent., II, 13, 5 (dealing with the fiducia form), and in 
C. VIII, 27, 9, A. C. 287, sollemniter is used instead; the process evidently being 
a formal summons kindred in nature to the Germanic one. The froscribere of 
D. 47, 10, 15, § 32, is perhaps the same process. 

This denuntiatio is often mentioned by the Emperors as the essential for obtain- 
ing a power of disposition: e. g. C. VIII, 13, 10, A. C. 290; C. V, 37, 18, A.C. 293 ; 
C. VIII, 27, 9, A. C. 287. Moreover, its droitural effect is seen in the fact (Ulpian, 
semble D. 13,7, 4; Paulus, R. S., II, 13, 5) that the sale was lawful, after denuntiatio, 
even though the contract forbade a sale; though C. VIII, 27, 7, A. C. 238, seems 
contra. 

1 The clause in ordinary sales was: “ Si ad diem pecunia soluta non sit, fundus 
inemptus sit”; thus it would apparently run for pledges: “ Si etc., fundus creditori 
sit,” or (C. VIII, 35,1) “nisi intra certum tempus pecuniam debitor solveret, fundum 
cessurum se creditori.” 

2 It is referred to by Labeo (D. 20, 1, 35), Ulpian (D. 13,7, 4), Gaius (II, 64), 
and C. VIII, 27, 8, A. C. 239, apparently as a common thing, and in C. IV, 24, 4, 
A. C. 223, it is expressly termed “ pactum vulgare.” It clearly appears to have had 
precisely the same purpose as the Germanic auflassung-clause, i. e. to cure a defect 
of title; e. g. Ulpian, in D. 13, 7, 4: “ Si convenit de distrahendo pignore . . ., non 
tantum venditio valet, verum incipit emptor dominium rei habere”; Pomponius, 
ib. 8, § 4: “De vendendo pignore in rem pactio concipienda est, ut omnes con- 
tineantur”; moreover, in C. VIII, 27, 7, A. C. 238, the pledgor is told that, if he has 
any charge of fraud against the creditor, it is a personal claim only, and the buy- 
er’s title cannot be disturbed. 

That this right of sale became implied apart from express authority is asserted 
by Ulpian (D. 13, 7,4); yet Paulus (R. S. II, 5, 1) looks the other way. The clause 
at any rate continued to be usual. 
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In the third century, and within a year of each other, both /ex 
commissoria’ and lex venditionis® were declared not to prevent 
the pledgor from claiming a restoration of the surplus. The efforts 
to abuse the /exr commissoria seem, however, to have continued,® 
and Constantine was obliged, in the next century, to prohibit its 
use entirely; 4 and the compulsory sale thus introduced is found 
systematically arranged for in the legislation of Justinian.® 

Thus, in Roman as in Germanic law, the development of pledge- 
law appears to include two main and interacting processes, (A) the 
progress from the forfeit-idea to that of collateral security, and 
(B) the expedients made necessary to cure the pledgee’s defect of 
title ; the latter being in the course of time employed to evade the 
final requirements of the former.® 





1 A. C.222, C. VIII, 35,1: “Qui pactus est, nisi intra certum tempus pecuniam 
quam mutuam accepit solveret, cessurum se [sc. quidquid] creditoribus, hypothece 
venditionem non contraxit [i. e. the creditor has not substituted a sale to himself 
instead of the pledge], sed id comprehendit quod jure suo creditor in adipiscendo 
pignore habiturus erat [i. e. he has merely got what as pledgee he would in any case 
have]. Communi itaque jure, creditor hypothecam vendere debet [i. e. and account 
for the proceeds].” 

2 A. C. 223, C. IV, 24, 4: “ Pactum vulgare, quod proposuistis, ut si intra certum 
temporis pecunia soluta non fuisset, predia pignori vel hypothece data vendere 
liceret, non adimit debitori adversus creditorem pignoraticiam actionem |i. e. for the 
surplus].” 

8 Paulus, in D. 13, 7, 20, § 3: “Interdum soluta sit pecunia, tamen pigneraticia 
actio [for the surplus] inhibenda est, veluti si creditor pignus suum emit a debi- 
tore.” Compare also Marcian, in D. 20, 1, 16, § 9, and Marcellus, D. 13, 7, 34, Papin- 
ian, Fragm. Vat. 9, taking practically opposite views as to whether a pledgee could duy 
the ves from the pledgor. By comparing these three with the earlier opinion of 
Pomponius (D. 13, 7, 6) that the pledgee not merely may seli, but must sell, provided 
the pledgor gives a bond (caztela) for any deficit of proceeds, we may clearly infer that 
in the preceding century an opinion had been growing towards compelling the pledgee 
to sell and account for the surplus, and that a clause of purchase by the pledgee was 
being used to evade that duty of restoration. 

4 C. VIII, 34, 3: “Quoniam inter alias captiones precipue commissoriz legis 
crescit asperitas, placet infirmari eam et in posterum omnem eius memoriam aboleri.” 

5 C, VIII, 33, 3, A. C. 530, with rules not unlike those of our own law of to-day. 
The contrast between the old sale and this new kind is brought out in the passage 
supra of Pomponius, where he says that though the old and customary clause reads 
* licere,” yet nevertheless “ cogendus es vendere.” 

5 The forfeit-idea, and the analogy of its development in other laws, seem thus to 
supply a simple solution for a topic that has long vexed students of Roman law. 
Apropos of this problem, a passage of M. Jourdan (561) is worth quoting: “ Si la 
lex commissoria souléve des questions d’un interét incontestable, qui appelaient 
l’attention des jurisconsultes, philosophes, et praticiens, il faut reconnaitre que ceux-ci 
ont répondu a l’appel avec empressement. Romanistes, civilistes, canonistes, sont 
entré en lice. . . . Tous s’y soient donné rendez-vous comme en un champ clos, les 
uns pour fournir simplement quelques passes plus ou moins brillantes, les autres 
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II. Using, as before, the English word “hypothec” to signify 
merely the retention of the ves by the pledgor, we may now pro- 
ceed to ascertain the place of this species of transaction in Roman 
pledge-law. 

I. a. First, the generic word is the same, and the distinction is 
expressed in classical times merely by a different verb.’ 

b. The pledge with pledgor’s possession was in existence as far 
back as we find piguus at all.? 

c. Its character seems to have been simply that of a postponed 
pledge.® 

d. The problems about surplus and deficit, and the clauses of 
forfeiture, etc., seem to have occurred equally for the hypothec.* 





pour combattre 4 l’outrance. II est résulté de JA une littérature juridique extréme- 
ment abondante, — plus variée qu’on ne pourrait le croire en pareil sujet, et (honni 
soit qui mal y pense!) quelquefois divertissante.” 

1 The authorities for this have already been given. The commonest early term was 
opponere, as distinguished from deponere, coupled with piguus. Later, the verb obligare 
was employed, and bona pignori specialiter aut generaliter obligare expressed the two 
kinds of hypothec, — general (omnia bona presentia et futura), and specific: Salma- 
sius, XIII, XIV; Voigt, 240; e. g. C. VIII, 16, 1 and 4; 17, 4 and 6; 27,9; D. 20, 4, 2. 
For the public-land leases ( prediatura), the term was subdare or subsignare: Bruns, 
398, 146; Dernburg, 30, 33, 39. In the post-Justinianean Latin of the Germanic 
invaders obligare was the common term (e. g. Kohler, 279), and in the law-Latin of 
medizval South France od/igation means hypothec. 

2 The modern investigators are practically at one on this point: Voigt, 245 (it goes 
back “to the earliest times of Roman antiquity”); Cuq, 634; Dernburg, 30, 67; 
Bachofen, 631, 7; Jourdan, 57, 90, 166; Rudorff, 201; though some of them do not 
put it so broadly, and merely concede that the thing existed long before the Greek 
name was applied to it. The earliest clear record seems to be that in Cato’s Re 
Rustica, c. 146. The forms of action which successively came to protect the pledgee 
were the Salvian interdict (for goods in a lessee’s hands, pledged for rent, etc.), the 
Servian action (for such goods when wrongfully transferred to a third person), and the 
quasi-Servian (for alt others) : Dernburg, 51; Bachofen, 27; Jourdan, 97; Voigt, 263 
(who puts the date of the first and the second as under Augustus, and of the third as 
under Trajan). For the later application of the Greek name Ayfotheca, see fost. 

3 “L’entrée en possession est remise 4 une époque ultérieure, au jour de l’échéance 
si le créancier n’est pas payé”: Cuq, 684; it was “till the default in the obligation 
in question to remain in the debtor’s hands, . . . the pledgee having an expectancy of 
possession”: Voigt, 252. The early formula in Cato, susrva, shows this: “ Donicum 
solutum erit, . . . pigneri sunto.” In short, the keeping custody precario of a pignus 
(D. 13, 7, 35, § 1; 43, 26, 6, § 4) was the hypothec-form. There seems to have been, 
therefore, a documentary clause specifying this; “Creditores qui, non reddita sibi 
pecunia, conventionis legem ingressi possessionem exercent, vim quidem facere non 
videntur ”: C. VIII, 14, 3. 

4 See the passages azte, where the two forms of /ignus are indifferently the subject. 
For the debtor’s-possession form, strong evidence is furnished by the Servian action, 
which originally (Bachofen, 29 ff.) was zz rem and got title, not merely possession ; this 
would leave no chance for the pledgor to recover the surplus, Again, the Cato passage 
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e. The pledgee obtained a title good against third persons.! 

jf. A second hypothec is already allowable in the stage when the 
law first reaches us; but there are indications of an earlier stage 
when, as in other primitive laws, it was not allowable.” 

2. As in Germanic law, the peculiar application of the pledgor- 
possession pledge primitively was to contingent liabilities; * i.e. 
liabilities as to which there was as yet no default and nothing 
(e.g. a loan) for which the creditor could demand a present 
counter-use; thus the Heusler theory is here again confirmed by 
the presence of this peculiar feature, which we have found in so 
many of the primitive systems. 

III. The Sale-for-Repurchase form is represented in Roman law 
by the fiducia. This was a transfer of title to the creditor by 
mancipation, or by zz jure cessio, on the terms that the creditor 
should restore it on payment of the debt. The German jurists 
will probably never agree as to the nature of the debtor’s right to 
restoration, — whether it was a contractual or a real right, and 
whether it was of civil or of pretorian origin.t The natural view 





is clear: “Si quid deportaverit [de fundo], domini esto,” i. e. forfeited. Moreover, the 
res uxorie hypothec was e@stimata, as in Greece: Fragm. Vat. 94-121 ; see azfe, p. 20, 
and X. 404, for the significance of this. 

1 This seems to be conceded by all. It is noticeable that in the earliest time we 
have this prohibition against transfer expressed in the contract ; Cato, udi supra: “Ne 
quid eorum de fundo deportato.” 

2 Thus, Paulus (R. S. II, 13, 3): “ Debitor . . . aliis [sc. than the creditor], si velit 
vendere, potest ita, ut ex pretio ejusdem pecuniam offerat creditori atque, reman- 
cipatam sibi, rem emptori prestet”; i. e. the very process which we have seen in 
other primitive systems to be the accompaniment and mark of the notion that the 
pledge-title is exclusive of any others; and the transaction described ib. 8 looks in the 
same direction. For other instances of the evident naturalness of this notion that the 
second creditor should pay off the first, see Jourdan, 465-479. 

8 The three chief types were (1) the landlord’s hypothec against future default of 
rent of farm (rural) or house (city); (2) the State’s claim for the rent of public land 
leased (frediatura); (3) the wife’s family’s claim for restoration of dos on future 
divorce or death. The first is the subject of one of the earliest recorded instances ; 
Cato, De Re Rustica, c. 146: “Domicum solutum erit aut ita satis datum erit, que in 
fundo illata erunt, pigneri sunto.” The clearest proof that primitively this was the first 
situation in which the hypothec was employed is seen in the fact that the earliest rem- 
edies (the Salvian interdict and the Servian action) covered this situation only (see 
ante, p. 30), and that it was worked out through an implied (éacita) contract (D. 2, 14, 4). 
The second type above was also one of the earliest recorded kind. Finally, these three 
types are apparently the first cases in which the law raised an implied hypothec without 
express contract,— another parallel (except for the second) with other systems. For 
the Cato passages and similar ones, see Voigt, 253; Puchta, § 193; Bachofen, 7; 
Dernburg, 65, 295. For the prediatura passages, see Dernburg, 33 ff.; Jourdan, 57. 

* Compare Degenkolb, Geib, and Heck, wi cit. Gény, Etude sur la Fiducie (1885), 
and Oertmann, Die Fiducia, Sav. Stift. (1890), have not been accessible to the writer. 
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would seem to be that the transferee, like our mortgagee, obtained 
(“uti lingua nuncupassit”’) a conditional title; i.e. until default 
he could not transfer a good title, and on payment at maturity 
the debtor’s claim for restoration was real, not merely personal. ! 
There are also hints, though not proofs, that it was by the Romans 
put to the same uses as by the Germans, and that its history was 
similar.? 

A difficulty to be met, however, is, Was the fducia still in 
classical times a common form of pledge? and if it was, what room 
was there for the Aypotheca, and why is hypotheca the only term 
other than piguus used in Digest and Code? The answer to 
this must be that the fiducia-form did not die out, that it lasted 
down to and beyond Justinian’s time, and that it is not mentioned 
in Justinian’s compilations simply because Tribonian and _ his 
Greek assistants, by a systematic use of the erasing pen, substi- 
tuted their own word fypotheca for the classical term /iducia 
wherever it occurred in the passages they collated. 





1 As evidence of this, the sale of a fducia apparently needed the formal process of 
denuntiatio as much as the figuus (Paulus, R. S. II, 13, 6); and we several times hear of 
a fiducia-sale not being valid, fducia here being coupled with pignus (ib. 5 ; Id., I, 9, 30) ; 
moreover, the fiducza-formula found some years ago in Spain contains the power-of- 
sale clause (Bruns, 251 ; Degenkolb, Zoc. cé¢.), which would be meaningless if the power 
otherwise existed. 

2 Its original use seems to have been to get the ves into the hand of a friend, from 
whom it could be later reclaimed (4#ducia cum amico contracta, Gaius, II, § 60; Boethius, 
in Bruns, 400). Then pledgees found it useful; and that they used it, as in Germany, 
to evade the surplus-restoration is indicated by the fact that Paulus (R. S. II, 4; I, 
13) expressly mentions the fducia-pledgee’s duty to restore, but not the Azgvus-pledgee’s 
duty, — the inference being that the latter was by then undisputed, the former not; 
and the Spanish formula has a clause allowing the fducia-pledgee to sell for a nominal 
sum, — indicating a further effort to evade the duty of surplus-restoration. By the end 
of the classical period the fiducia seems to have been brought under all the rules of 
pledge, so far as they prevented the pledgee from getting any special benefit from using 
that form (just as our conditional-sale form of mortgage is to-day) ; and hence we find 
Gaius (II, 60) speaking of fducia as governed by the rules of pledge (“jure pignoris ”), 
and the phrase “ pignus vel fiducia,” as including the two typical forms, is common. It 
was this assimilation of fiducta to the rules of pledge that furnished the invading 
Lombards with fiduciare, etc., as their common phrase for the pledge of land; just as 
barbarians invading England in the 1800’s would have found the conditional-sale used 
as the common form, and yet in effect treated as a pledge only. 

8 The argument for this radical proposition involves two steps: a. That legally and 
practically the fiducia-transaction and the Ayfotheca-transaction were interchangeable, 
so that a legal proposition would remain valid after the substitution of terms; 
4. That, this being so, the verbal usage of the surviving sources is explainable only 
on this hypothesis of a textual substitution. 

a. (1) It has just been pointed out that legally the faucia was governed in classical 
times by the rules of piguus. Now, furthermore, the fiducia, being peculiarly appro- 
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IV. Lack of space forbids any examination here into the develop- 
ment of the véfgage principle in Roman law, —the form in which 


4 





priate for immovables (ves mancipi at least), had come to be in practice employed for 
land by leasing it back (precario or conductione) to the pledgor (Gaius, II, 60) 
precisely as with our own mortgage; so that Justinian’s Greek lawyers found in 
Jiducia a transaction precisely like their own éwo@hxn of later times, i.e. (in the phrase 
of the Institutes) “ proprie ” a thing kept by the pledgor, “ maxime ” if not a movable. 
It was thus perfectly possible for them to use either Ayfotheca or fiducia of the 
transaction. 

(2) The chief objection to supposing that the fducia survived throughout classical 
times has been the necessity for mancipatio in its creation ; as mancipatio was not abol- 
ished till Justinian’s time (C. VII, 31, 5, A.C. 531), and as pignus (it was assumed) 
could only apply to pledgee’s possession, it would be absurd (it was supposed) to be- 
lieve that the Roman financial world could do any important part of its business by a 
system of security (on land) requiring either the cumbrous mancifatio or else posses- 
sion by the pledgee ; hence fducia is almost always thought of and spoken of by 
modern writers as one of the antiquities of Roman law, dying out before classical times. 
Paulus’ chapter on fiducia might have been enough to cast doubt on this, for Paulus 
lived at the end of the classical times; but when we once discard the notion that pig- 
nus required the pledgee’s possession, and realize that it applied equally to the 
pledgor’s possession and to realty, it is easy to understand that the needs of a 
developed commerce were amply met by pigvus and fiducia together. Moreover, it is 
highly probable that the cumbrousness of actual mancifatio was not a feature of the 
fiducia even in classical times ; for (quite apart from the opinion of some that ¢raditio 
would suffice, Dernburg, 10) it would seem that mancipfatio could be accomplished by 
the mere delivery of a document with witnesses, reciting mancifatio (Kohler, 81; 
Dernburg, 94; compare the “ obligatis cautione mancipiis,” in the Lex Rom. Burg,, 
found in Cod. Hermog., Krueger & Stud. III, 244),—a process exactly analogous to 
the symbolic ¢raditio per carta in Germanic law, and in fact the very model of that de- 
velopment for the Lombards among whom it was earliest found. Thus there is no 
reason why we should hesitate to believe in the common use of #dzucza in classical and 
later Roman periods. 

b. Why, then, mst there have been a substitution? (1) In all the Digest and Code 
passages selected by the Tribonian Commission, though the word hyfotheca occurs 
(possibly) two or three thousand times, the word fiducia (as applied to a mortgage) is 
wanting; while in all the other sources of Roman legal usage which have survived to 
us independently of the Justinianean jurists, the words fiducia and pignus are alone 
used, and the word Ayfotheca is not used at all. For the first of these propositions, 
we have the authority of Professor Gradenwitz, of Kénigsberg (a chief collaborator in 
the exhaustive Concordance now in preparation), who has recently, with great courtesy, 
furnished for this article the nine citations of fiducia’s occurrence, viz. I, 2, 2, § 47, 
§ 49 (d75); 3,5, 30,§ 6; 22, 3,14; 38,17, 2,§ 15; 40, 12, 41, and 43; 47, 10, 32,—in none 
being used in the present sense; Salmasius had already asserted this, and Révillout 
(Oblig. en droit égypt., 233) indorsed this. For the second proposition, Salmasius 
gives his authority, and Révillout indorses it for the since-discovered documents ; and 
the present writer’s examination of the extra-Justinianean sources confirms it. These 
outside sources are of two sorts: (a) the classical ante-Justinianean writings, chiefly 
Gaius, Paulus, and the Vatican Fragments (as well as the sepulchral inscriptions in 
Bruns, 306, 307); here the word fiducia occurs 33 times (¢este Professor Gradenwitz), 
and the word yfotheca not at all (except in the Greek form); moreover, Paulus and 
Gaius, the chief authors, are represented also in the Digest, and use there the word 
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the pledgee is required to set off or “ reckon” the profits of the ves 
against interest or capital, or both; it must suffice to say that 





hypotheca (Paulus, in D. 20, 3, 4; 20, 6, 11; Gaius, in D. 20, 1, 4, and 15),— a circum- 
stance almost conclusive in itself; (8) the legal documents of the Lombards and Ostro- 
goths, who settled in Rome and Italy just before Justinian’s time and learned .the 
Latin that they found there,—these also not using Ayfotheca, but using fiducia and 
Jiduciare freely, almost exclusively (Dernburg, 94; numerous quotations in Kohler, 
Pfandr. Forsch., 80-86, ranging from the 500’s to the 800’s; also in Ducange, 
s. v., and Val de Liévre, Launegild, 114, note 1, down to the 1100’s), a circumstance 
equally strong. (2) The peculiar phrase, pignus vel hypotheca (or Pp. sive h., or p. h.-ve, 
or fg. e¢ h.), used throughout the Digest and the Code to cover all kinds of pledge- 
transactions, is in these extra-Justinianean sources replaced by piguus vel fiducia (for the 
classic lawyers, see Paulus, R. S., I, 9, 8; II, 13, 4; II, 17, 15; III, 6, 16; V, 1,1; V, 
26, 4, and Consult. Jurisc. 6, § 8, quoting Paulus, II, 17, 15, — the same Paulus in the 
Digest saying “2. sive hyp.,” D. 20, 6, 11; for the Lombard usage, see Kohler, 84, 86). 
The result of these two sets of facts, (1) and (2), is that the Blackstones and Storys of 
Roman law appear, in MSS. independently transmitted, as knowing only fducéa, while 
in MSS. collated and excerpted by the Tribonian Commission they know only hyfotheca 
in similar contexts ; and that in the former the same persons subsume all pledge-forms 
under pignus vel fiducia, but in the latter under pignus vel hypotheca ; the inevitable 
inference is that in the latter there has been a simple but systematic textual substitu- 
tion. The harmony of later Lombard usage with the former texts confirms to com- 
pleteness their title to represent true Roman usage, and indicates the Byzantine 
text as a spurious one. (3) The actio hypothecaria was simply the Justinianean 
name for the actio Serviana (as is shown not only by Inst. IV, 67, “Item Serviana et 
quasi-Serviana, que e¢iam hypothecaria vocatur,” but also by the way of using the 
phrase in the Digest passages, D. 10, 4, 3, § 3, “in rem actione, etiam pignoraticia ser- 
viana, sive hypothecaria,”’ D. 16, 1, 13, § 1, “cum quasi-Serviana, gue et hypothecaria 
vocatur,”’ C. VI, 43, 1, “utilem Servianam, zd est hypothecariam,”—a_ suspicious 
phraseology, which by the canons of interpolation suggests a doctoring of the text in 
the manner of a glossarist). Now the Servian actions were originally windicationes, 
i. e. petitory, droitural, or 7 rem, while the Aignoraticia originally was possessory only 
(Bachofen, 29 ff.), which makes it plausible that the Servian actions were those which 
originally supplied the fducia-pledgee’s remedy; and the occasional phrase “ pignora- 
ticia Serviana” indicates just the complementary relation which “ pignus fiducia ve ” 
represented. (4) Certain passages, otherwise inexplicable, become on the above 
theory perfectly clear. To take two examples only: (a) Marcian is made to say (D. 
20, I, 5, § 2), “ Inter pignus autem et hypothecam tantum nominis sonus differt.” On 
the ordinary theory of fzgvws, this is wholly untrue; on the simple theory that pignus 
is a generic term, it is inexplicable; but on the theory of substitution, this is a 
natural and accurate statement of the classical law. (8) In C, VIII, 27, 2, A.C. 223, 
of “hypothecz vel pignori,” it is said that in a certain case “precario debitor 
possidet ”; now it is impossible to speak of a debtor holding a hyfotheca, on the 
ordinary theory, “frecario”; but, said of a fiducia, this is perfectly correct, as 
also of a pignus retained (D. 43, 26, 6, § 4). (5) Cicero uses iro0qKn twice (Jour- 
dan, 168; Dernburg, 64), once in Atticum, II, 17, again in Familiares, XIII, 56; in 
the former he jokingly asks Atticus to bring him a pledge of Pompey’s conduct, say- 
ing “ dro@hxas afferes,” — showing that 4e used it in its then generic Greek sense in- 
cluding pledgee’s possession; there is a similar example of 68 A.C. in Bruns, 220. 
Again, Scaevola’s case of the Greek epistle, in D. 20, 1, 34, uses dro0qKn in the same 
sense of pledgee’s possession; and Scevola goes on to discuss the case exclusively in 
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there is no indication that the development was essentially different 
from that of Germanic law.! 





terms of piguus. Now, first, it is impossible that Sczevola, living at the time of Gaius, 
and barely before Ulpian, Paulus, and Marcian, could have used éro@4«n in this 
sense, and that the others could immediately have used the borrowed word in another 
sense ; and, secondly, that Sceevola would have gone on to discuss the case in terms 
of pignus if there had then been in use among the classical jurists the very same word 
Latinized. (6) As late as Theodosius’ time a Code passage (VIII, 13, 6, A.C. 439) 
speaks of the wife’s hypothec as “jus pignoris ”; while in Justinian’s own decrees this 
is spoken of as “jus hypothece ” (C. V, 3,19; V,9,8,§ 4; VI, 61,4; VIII, 18, 12; 
Inst. IV, 6, 29); so too, seméle, of the minor’s hypothec on the guardian’s property 
(“ pignoris titulo,” in 314 A.C., C. V, 37, 18; “hypothecis,” in A.C. 531, ib. 26), —indi- 
cating that there never was any actual usage of hyfotheca at Rome, and that only among 
the Constantinopolitan Greek lawyers around Justinian was it ever an accepted word. 
(7) Any other than the substitution-theory requires us to fix some time for Ayfotheca 
coming into use; now it could not first have come into use in post-classical times (i. e. 
after 250 A.C.), because by hypothesis the classical lawyers employ it; and it could 
not have come into use before then, since both Gaius and Paulus, representing the 
2d and 3d centuries, in complete treatises ignore the word; it is thus left unex- 
plained, and we find ourselves in a hopeless dilemma. (8) The chief evidence against 
the present thesis seems to lie in the fact that Isidorus (V, 25, 22-24, Bruns, 408) 
mentions in the same paragraph all three words, pignus, fiducia, and hypotheca. 
This seems to be the only recorded instance of the sort; and it is easily explain- 
able that Isidorus, writing in the 600’s, with fiducia used by the people about him, 
and hyfotheca before him (presumably) in the Justinianean texts, could do nothing 
less than mention all three. A passage of this sort before the time of Justinian would 
have much significance; after that time it has none at all. 

The hypothesis of the textual substitution of hypotheca for fiducia was first advanced 
by the French monk Salmasius, in his De Modo Usurarum, in 1663 (cc. XIII, XIV) ; 
the arguments employed by him, in brief form, are those of @ (1) and 4 (1) above. 
Since his time no one seems to have noticed it, except Révillout (Oblig. en droit 
égypt., 233), who points out that the discovery of the text of Gaius and the Vatican 
Fragments, since Salmasius’ time, have only confirmed his theory. How feasible 
and credible such a systematic interpolation is need not be explained to the student 
of Roman law, 

1 Space must be taken, however, to register a protest against the orthodox usage of 
the word “antichresis” as signifying a pledge in which profits and interest balance 
each other, i.e. in which contingent profits are (not set off against a definite interest- 
rate, but) treated as equivalent to interest. Though the duty of the pledgee to set off 
the profits first against interest, and then against principal, is frequently mentioned, 
there was no specific Roman word either for this transaction or for the transaction of 
reciprocal balancing (e. g. C. IV, 32, 17). There are, however, two passages in which 
the Greek word dvrixpnois appears; Marcian, in D. 13, 7, 33: “Si pecuniam debitor 
solverit, potest pigneraticia actione uti ad reciperandum ayrixpnow; nam cum pignus 
sit, hoc verbo poterit uti”; Id. in D. 20, 1, 11, § 1: “Si dvrixpnots facta sit, et in 
fundum aut in zdes aliquis inducatur, eo usque retinet possessionem pignoris loco, 
donec illi pecunia solvatur, cum in usuras fructus percipiat ... ; itaque si amiserit 
possessionem, solet in factum actione uti.” Now xpiois meant in Greek a loan, and 
hence dytixpnois was (not a reciprocal use, but) a reciprocal loan or lease; i.e. the 
transaction is not primarily a pledge at all; the lessee of the house or farm has merely 
a subsidiary lien on it for the return of his money; and the whole transaction plays 
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Looking, then, at the Roman law in the light of the forfeit-idea, 
and of the analogy of other laws, there seems to be at least nothing 
inconsistent with the supposition that the development was similar, 
and much that indicates, if it does not prove, a similarity in the 
maih features. The true strength of the evidence seems to be this, 
— that if the primitive notion of pignus involved (as seems entirely 
clear) the triple bet-pledge-promise notion, and therefore conceived 
the pledge as a forfeit, there must have been a development, in 
some way or other, from that to the collateral-security idea ; and 
as we find certain transition-marks common to Roman and to 
Germanic law, we may naturally believe that the progress was 
accomplished in much the same way. One must, to be sure, 
approach the field of the Romanists with the diffidence of a mere 
licensee, and at one’s peril; but the temptation to advance a 
theory in the present case is extreme, and one can only apologize 
in the language of the genial and acute old monk who was the 
first to suggest the true key to the Roman development: “ Scio 
quantum hzc a communi sententia dissideant; sed si qui nos- 
tram non probabunt, afferant meliora et contra scribant ; ita melius 
veritas elucescet.” ! 


10. FRENcH LAw. 


The development of the French law as a whole is, as may be 
imagined, by no means easy to trace; for though in the northern 





practically no part in the history of pledge-law. Salmasius (618, 629) has pointed 
this out for Roman law; but it is worth noting because in several other systems 
the same type of transaction recurs. Thus, in the Chaldean documents there are a 
number of these reciprocal leases, distinguishable from true pledges by the circumstance 
that the preliminary recital of a debt is lacking (Révillout, az supra, X. 413) ; again, 
in French custom, the royal lands were leased out for a sum total in advance, which vir- 
tually, by its interest, paid the rent for a number of years (known as exgagement ; see 
post); and the convadium, contrepand, of some documents (Kohler, 89, 92) seems to be 
the same transaction. So in Anglo-Norman law the “ beneficial lease ” (Pollock and 
Maitland, Hist. Eng. Law, 111, 121) apparently served the same purpose. The key to 
the situation is the economic relation of the parties; if the land-owner is in the weaker 
situation, the transaction will be a pledge; but if the money-possessor is in the weaker 
situation (e.g. if the opportunities of direct mercantile investment are less available 
and profitable than those of the cultivation of a rich soil), he will prefer to invest by 
leasing land and taking the profits in lieu of interest; thus, in an Irish case of 1804 
(Molloy v. Irwin, 1 Sch. & Lefr. 310), the land-owner advertised a lease on the terms 
that the lessee must lend him a sum of money. The separateness of this type of 
transaction must be noted, because it illustrates, like the use of the mortgage form in 
France and Japan (an/e, X., 412) to evade the feudal prohibition against perpetual sales, 
the necessity in such matters of refusing to be misled by mere forms and of going 
beneath to learn the real transaction. 
1 Salmasius, 632. 
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regions the direct building up on the basis of primitive Germanic 
ideas is clearly apparent, the southern customs are overlaid every- 
where by the advanced form of the Roman law, and in early 
modern times the original lines in the complex mass of inter- 
related notions are not easily to be followed. Lack of space 
peremptorily forbids any attempt to do so here. It must suffice to 
point out that the problem itself may be simply stated; for it 
involves necessarily three processes: (1) the tracing of the pure 
Germanic forfeit-idea in the northern regions down to, say, the 
1400's ; (2) the detection of the extent of Roman influence in the 
southern regions; and (3) the analysis of the resulting conditions 
down to the 1800's, when the distinction between the pays de 
nantissement and the other region was abolished. 





1 The acute and industrious work of Franken (1879, Franz. Pfandrecht im Mittel- 
alter) is, it must be said, on the subject of landed security extremely unsatisfactory. 
The cardinal thesis which he champions is that the two types of pledge with 
and without pledgee’s possession (“old” and “new” Satzung, in Germanic law) are 
here represented by “ engagement” and “obligation” (2,7, 98), and that the former is 
essentially nothing but a “usufruct” (“ sessbrauch,” “nutsungsrecht,” 99, 140, and 
passim); and the whole problem is worked out on those lines. It is impossible here 
to attempt to point out the specific objections to his arguments. But leaving aside such 
defects of method as the practical ignoring of the radical dissimilarity of the northern 
and the southern customs, the beginning with the customaries of the 1400’s (instead of 
going back to purer Germanic origins), and the placing his chief reliance on the thor- 
oughly Romanized Bouteiller and the more or less suspicious Beaumanoir, — quite 
apart from these a friori reasons for doubting his results, one particular fact must 
here be pointed out as practically vitiating the main results: it is that the word 
“engagement,” taken by the learned author as the typical word for pledgee’s posses- 
sion, in fact has a different meaning, and was not used in the sense of “ pledge,” if at 
all, until modern times, and then rarely. It is not merely that Franken, in his chap- 
ter on terminology, gives no reference (28) to any source defining it as “pledge” ; 
it is not merely that he quotes passages in which it cannot possibly have that meaning 
(e. g. 103, where the singular rule would be laid down by Beaumanoir that a pledgee 
must give surety that he will return the pledge, or else the money-borrower will not let 
him take it); it is not merely these and other minor discrepancies that lead to the 
above conclusion; it is that the early French law dictionaries and treatises, almost 
without exception, define “engagement” as a bailment of land, of a sort higher than a 
mere lease and yet short of an ownership, the common example being the lease of the 
royal domain in return for a sum advanced by the lessee; and only subsidiarily do 
some authors speak of a pledge-meaning. E.g. Richelet, Dictionnaire; orig. ed. 1680, 
then 1719, 1728, etc.; s. v. Engagement: (1) “ Aliénation pour un temps; [ex.] on ne 
peut posséder les biens du Domaine que par engagement; (2) l’action d’engager; 
(3) attachement; (4) contrat, obligation; (5) ce quiest mélé ”; s. v. Engagiste: “ Celui 
qui tient par engagement quelque domaine ou quelques droits du Roi ou d’autre 
[ex.] Un engagement des aides. Celui qui a un bail 4 longues années n’est qu’un 
engagiste.” (The Latin bracketed definition of “oppigneratio,” etc., is inserted by 
later editors.) Again, De Ferriére, Dict. de Droit et de Pratique, 1778: “ Engagement : 
signifie [1] en général, obligation que l’on contracte verbalement ou par écrit de faire 
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It would seem, then, that there are evidences in nearly a dozen 
different systems of law that the progress has been from a primi- 
tive forfeit-idea to a later collateral-security idea. In some sys- 
tems only one stage of the development is represented ; and in 
most of them the extant evidence exhibits some of the various 
distinctive marks of the progress much more fully than others. 
Weare perhaps entitled, however, in such cases, to use our knowl- 
edge of one type of development, where it is fully established, to 
enable us to supply the gaps in another system where certain of 
the same distinctive marks reappear; for the law too (in the 
words of a French. scholar) has its paleontology, and from a 





. 


ot de donner quelque chose. [2] II signifie aussi quelquefois une aliénation qui se 
fait pour un temps. Les biens de Domaine ne se posséde en pleine propriété; ce ne 
sont que des engagemens. Les baux emphytéotiques ne sont que de simples engage- 
mens. [3] Enfin, le terme d’engagement signifie une tradition actuelle d'un héritage 
pour en jouir par le créancier jusqu’a |’actuel et parfait payement de la dette pour 
laquelle l’engagement a été fait, afin que les fruits de l’héritage tiennent lieu de l’in- 
térét de l’argent; v. antichrése ”; and s. v. Antichrése, he tells us that it “n’est pas 
une vente mais un simple engagement.” If one will further compare the appropriate 
passages in Ragueau (Dictionnaire du Droit Frangais, orig. ed. 1583) and Loysel (In- 
stitutions Coutumiéres, orig. ed. 1607), and the chapters e. g. of Beaumanoir on “ Bail”’ 
and “Gage,” and of Pothier on “ Louage” and “ Hypothéque,” it will be apparent 
enough that “engagement” meant and was used originally and commonly just as 
Richelet says, “aliénation pour un temps,” a long lease as distinguished from a sale ; 
that so far as it was ever applicable to a minor form of “ gage,” it was as a generic word 
which merely included the “ gage ” as a species ; that this use was wholly subsidiary and 
occasional, and in ordinary use the “engagement” was dealt with under “ bail” and 
not under “ gage”; and that “nantissement ” and “ gage” were the ordinary words in 
the Beaumanoir period (e.g. B. LX VIII, 10, Loysel, § 483) for the transaction with 
pledgee’s possession. It is thus easy to see how Franken, by taking as the typical 
word a term meaning a sort of “ bail,” “louage,” or lease, is able to assimilate the 
pledge to a usufruct, and also how incorrect his results would thus become as repre- 
senting the real doctrines of pledge. It is much as though he had undertaken to in- 
vestigate the English law of debt; and, having found that the debts of a bank to a 
certain class of customers were known as “ deposits,” had taken all the passages in 
which the word “deposit” occurred and expounded our theory of debt in the light of 
the generic term “deposit”; what he would give us would be the law of bailment, 
not of pledge; and his discovery of “engagement” as occasionally used to cover a 
kind of “gage,” and the erection of a theory of “gage”-law upon this abnormal 
usage is as little satisfactory in its results. The authority of Franken’s treatise (unfor- 
tunately uncompleted), the important bearing of the subject on the Norman mort- 
gage, and the great usefulness of the remaining portion of his work (on movable 
property, the wadium-promise, etc.), must be the excuse for here pointing out the 
reasons for distrusting his analysis of the land-gage. It need hardly be said that our 
attitude towards the history of the Norman (and therefore the English) mortgage will be 
radically affected according as we adopt the forfeit-idea or the usufruct-idea as the key 
to its development; and it remains to be shown, by some more competent hand, which 
of these theories (that of Heusler or that of Franken) receives corroboration and 
illustration in English history. 
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knowledge of the general type it may often supply certain missing 
* details. 

It is not the purpose here to make further generalizations from 
these results. It may be necessary to add, however, that there is 
no intention of suggesting the notion that the development of the 
pledge-idea might a priori have been expected to be the same in all 
systems, or that for any other legal idea the form or the expedients 
or the progress must be or is likely to be identical among various 
peoples. On the contrary, the point of view, in the comparative 
study of legal ideas, is rather, assuming nothing beforehand, to 
ascertain exactly what forms and expedients were employed for 
the specific purpose in question, to note the likenesses and the 
differences, and to learn how far the differences and contrarieties 
— great or small, radical or superficial—are explainable by the 
differing conditions of national life. 


Fohn H. Wigmore. 


NORTHWESTERN UNIVERSITY LAW SCHOOL, CHICAGO. 
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SOME PROBLEMS IN OVERDUE PAPER. 


ERHAPS in no branch of their jurisprudence have the 
learned judges of a race that is pre-eminent for its com- 
mercial instincts and its facile ingenuity in devising simple and 
accurate business methods, wandered so far astray from the logi- 
cal development of fundamental principles as they have in their 
adjudications on questions of mercantile law, which at this day 
have intrinsically neither in themselves nor from the custom of 
merchants any apparent legal difficulty. Lord Mansfield, in his 
wise desire that the principles of commercial law should subserve 
and be consistent with mercantile usage, placed the foundations 
of this branch of the Common Law upon broad and solid bases. 
But the new questions which have arisen since his time for the 
most part have not been developed or settled upon any logical 
deduction from the previously established legal principles. Ex- 
crescences upon well recognized legal doctrines and inexplicable 
confusion have taken the place of an orderly and scientific and 
logical growth. Learned judges have snatched at catch phrases 
of legal maxims, and have blindly applied them in the disposal of 
cases before them. They have made exceptions to general rules 
without apparent reason, and distinctions without legal differences, 
and in one instance at least they have engrafted upon what is 
ostensibly the same negotiable instrument the possibility of its 
importing different rights according to the occult facts attendant 
upon its inception.2 Even so great a lawyer and judge as Lord 
Ellenborough decided two cases involving the same principles of 
commercial law in different ways.’ It would be invidious to ani- 
madvert upon the causes and reasons for this most unsatisfactory 
and amorphous state of the law mercantile in general, and of that 
branch of it which deals with the question of the rights and equi- 
ties in overdue negotiable paper in particular. But it is not too 





1 I wish to gratefully acknowledge my indebtedness to Professor James Barr Ames 
for the use of his collection of the authorities, and for other material aid, and to Mr. 
James Parker Hall and Hugh Walker Ogden, Esquire, for the use of their notes taken 
in the classroom in February and March, 1896. 

2 Minot v. Russ, 156 Mass. 458. 

8 Crossley v. Ham, 13 East, 498; Dunn vz. O’Keeffe, 5 M. & S. 282. 
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much to say that the latter resembles a battered old hoopskirt, 
“without form and void,” which has been raked from the ash- 
heap of abandoned legal principles. 

It would be neither interesting nor instructive to attempt a 
discussion of many of the cases which relate to this subject, but 
there are some legal problems which are presented by some of 
the adjudications that, when analyzed, possess at least the interest of 
wonder. Indeed, some of these decisions are so curious, and have 
departed so far from any logical thesis, that on the one hand they 
appear to be for the most part saz generis and incomparable to 
anything else in our law, and on the other hand the different 
classes of cases seem to be irreconcilable with one another, either 
upon the legal theory upon which they were adjudged or upon 
any other conceivable legal doctrine. If therefore there be any 
legal principle upon which a majority of the actual decisions in 
this branch of the law can be reconciled and explained, its dis- 
covery and enunciation would be a most valuable contribution to 
the science of our jurisprudence, and I earnestly hope that the 
present attempt at a succinct presentation of some of the cases 
and the problems which they create may give rise to a salutary 
discussion of the subject. Whatever conclusions I have come to 
or may state are at most tentative, and I wish to affirmatively 
deprecate any accusation of dogmatism. 

There are three theories of overdue negotiable paper, no one 
of which has been consistently adopted by the Common Law. 
It is consequently difficult, if not impossible, to get either a correct 
perspective from which to view the cases or an absolute standard 
by which to measure their correctness. It appears to me to be 
impossible to follow the ordinary method and test the correctness 
of a case relating to overdue negotiable paper by the application 
of the logical deduction and modification of the principles which 
underlie the law of negotiable paper before maturity, because to 
do so would be to condemn almost every case to the limbo of 
legal error. It would have been easy, and far more satisfactory, 
if the decisions had been placed upon what apparently ought to be 
the true doctrine, namely, that the only change that maturity 
makes in a negotiable instrument is that it gives notice on its 
face that the obligor has not fulfilled his contract, and that there- 
fore he either has a valid defence or is bankrupt; and the purchaser 
of such an overdue instrument takes it with this notice, just as 
he would take it before maturity, subject to any defences of which 
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he had notice. Consequently, it is too clear for argument that 
upon this theory the purchaser after maturity, in good faith and 
without actual notice of any infirmity, ought not to be liable to 
outstanding equities in favor of former parties who have owned 
the instrument, or of outside persons. The title to negotiable 
paper passes in the same way and by the same means after its 
maturity as before, and the purchaser for value in good faith of 
the legal title of anything, whether it be land or personalty, ought 
not to be subject to any claims or equities against that title of 
which he had no notice. But the courts have treated many, if 
not most, of the questions which have arisen concerning overdue 
commercial paper as analogous to, if not strictly identical with 
choses in action. Yet they have allowed the transferee of such 
overdue paper to sue in his own name. It seems to me that this 
fact is a fundamental objection to the theory that an overdue 
negotiable instrument is a chose in action. It is not a sufficient 
answer to say that, although it is a chose in action, the holder can 
sue in his own name by the custom of merchants; for, in the first 
place, if a negotiable instrument before maturity be a negotiable 
chose in action, which in some of its aspects it certainly is, when 
it is shorn of its negotiability, as it must now be taken to be settled 
that it is the moment that it becomes due, it er vd termini has lost 
its attribute of being so transferred, for negotiability means that the 
legal title to a right of action is capable of such transfer that the 
transferee can sue in his own name. The transference of the legal 
title is the test, the right to sue in the assignce’s name being merely 
incident to such transfer. Furthermore, there is the objection to 
the doctrine, that upon it that class of cases cannot be explained 
which hold that, where the holder before maturity has made some 
contract in regard to the security, the equity cannot be followed 
into the hands of a purchaser after maturity; for it is conceived that 
in every case of a chose in action, whether by statute or otherwise 
the transferee is allowed to sue in his own name, he can acquire 
only the rights of the transferer, and must work out his rights 
through the original obligee. It seems therefore that a negotiable 
instrument must be at least more than a negotiable chose in action, 
and it certainly has many of the attributes of a chattel. Unlike 
a chose in action, its possession is essential to the enforcement, 
and its delivery to a transfer, of the obligation which it imports, 
and it has a substantial value. As Professor Ames has felicitously 
said, “The holder’s right zz personam is dependent upon his 
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having a right zz rvem.”! Moreover, trover can be maintained 
for a negotiable instrument even after it is due; it may be the 
subject of gift mortis causa, it is “ goods and chattels,” within 
the Statute of Frauds, and it can be taken on execution.2 There 
would seem to be, on principle, no difficulty in the adoption of the 
doctrine that such an instrument is a chattel importing contract- 
ual rights, as any other chattel imports rights of user, and that 
it is negotiable before maturity, and upon its becoming due loses 
its negotiability. Yet there is a large class of cases, to be referred 
to hereafter, which have apparently settled the law on one point, 
and which can be explained upon such a theory only with the 
greatest difficulty, and by referring them to the law of agency. 
The truth seems to be that the law has treated overdue negotiable 
instruments both as chattels and as choses in action, and further, 
at times, as something else that is distinctly saz generis and un- 
named. The supreme difficulty, however, in dealing with the 
subject is that the courts have ignored to a most surprising extent 
the question of legal title, and yet I conceive that that is the funda- 
mental one in these cases, as it always is wherever there are con- 
flicting equities. 

Although there are comparatively few cases on overdue negotiable 
instruments, I shall not attempt to cite all of them, my purpose being 
to show some of the propositions that seem to have been settled by 
them, and to suggest other questions which might arise, but which 
so far as I am informed, have not been passed upon by any court. 
In the first place, therefore, it having been held that if a negotiable 
instrument indorsed in blank or payable to bearer is stolen and 
negotiated before maturity to a dova fide purchaser for value, the 
latter can enforce the obligation against the obligor, and retain 
the fruits of his purchase,® it would be interesting to see what a 
court would do if, instead of suing the original obligor, the pur- 
chaser sued the last indorser, from whom the bill or note was stolen. 
It is conceived that in such a case the indorser would have no more 
of a defence than the maker or drawer, and would be compelled to 
fulfil his contract. On the other hand, it has been repeatedly held 
that, if the negotiable instrument is stolen after its maturity, the 
transferee from the thief who has purchased for value and in good 





1 2 Ames, Bills and Notes, 799. 

2 Tbid. 

8 Miller v. Race, 1 Burr. 452; Grant v. Vaughan, 3 Burr. 1516; Peacock v. Rhodes, 
2 Doug. 633. 
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faith gets no title to the instrument, and can keep neither it nor 
its proceeds as against the one from whom it was stolen. 

And likewise the same has been held where the theft was per- 
petrated before the maturity of the instruments, but the thief did 
not transfer them until after their maturity.? 

If a bona fide purchaser before maturity gets an obligation un- 
impeachable even by the one from whom it has been stolen,’ it 
must be because he gets the title to it. Yet it is difficult to see 
how a thief either gets or can confer title to his transferee, unless 
the analogy of the doctrine of market overt is adopted. On the 
other hand, however, even in the case where the security is stolen 
after its maturity, there can be little doubt, despite an intimation to 
the contrary which escaped the learned Mr. Justice Lord in deliv- 
ering the opinion of the court in Hinckley v. Union Pacific Rail- 
road,‘ that if a dona fide purchaser from the thief presents it to the 
obligor, who pays it in good faith and without notice, such obligor 
would be protected from paying again, for he has simply fulfilled 
his contract; and this seems to prove that the transferee from 
the thief gets the title. It is therefore difficult, if not impossible, 
to explain why or how the owner from whom it was stolen can 
recover from the purchaser, for his claim can be nothing more than 
an equity, and the purchaser for value without notice is universally 
protected against the prior equities of third parties, and this would 
seem to be true in some cases also even of a purchaser of a chose 
in action from the true owner, for the assignee would clearly ac- 
quire a legal power of attorney, the title to which ought to be 
protected. In either aspect, therefore, whether an overdue 
security be a chattel or a chose in action, or partly one and 
partly the other, it is difficult to support upon principle the 
second block of the above cited cases, since it is not a ques- 
tion of prior or even of equal equities. And this suggestion finds 





1 Down v. Halling, 4 B. & C. 330; Greenwell v. Haydon, 78 Ken. 332; Davis v. 
Bradley, 26 La. Ann. 555; Weathered v. Smith, 9 Tex. 622; Walker v. Wilson, 79 Tex. 
185; Arents v7. Commonwealth, 18 Gratt. 750. 

2 Von Hoffman v. United States, 18 Ct. Cl. 386 (overruled on the point that the 
instruments were overdue, 113 U. S. 476); Cornell v. District of Columbia, 20 Ct. Cl. 
229; Gilbough v. Norfolk & Petersburg Railroad Co., 1 Hughes C. C. 410; Wylie v. 
Speyer, 62 How. Prac. 107; Northampton Bank wv. Kidder, 106 N. Y. 221; Evertson 
v. National Bank of Newport, 66 N. Y. 14; Texas v. White, 7 Wall. 700; Texas v. 
Hardenberg, 10 Wall. 68; Vermylie v. Adams Express Co., 21 Wall. 138; Hinckley 
v. Merchants’ National Bank, 131 Mass. 147. 

3 Grant v. Vaughan, 3 Burr. 1516. 
4 129 Mass. 52, 60. 
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support at least in the fact that where the bill was indorsed to 
the plaintiff after its maturity by one who had purchased in good 
faith and without notice before its maturity, the acceptor could 
not avail himself of the defence that the bill was drawn for a 
debt contracted in an illegal transaction;! and this seems to be 
the settled law.? It is therefore by no means true that even at law 
the transferee of overdue paper takes it subject to all the equities. 
But, starting with that proposition as the controlling and funda- 
mental doctrine, there are a number of curious decisions to the 
effect that where a negotiable security has been transferred to an 
agent for some specific purpose, such as for collection or for dis- 
count, and the bailee has misused it by negotiating it for his own 
benefit after its maturity, the bailor can recover from the innocent 
purchaser for value from the bailee.? Turner v. Hoyle* is obviously 
to be disposed of upon the same principles as the above, and in 
line with these decisions it was accordingly held that trover could 
be maintained against a purchaser for value without notice of an 
overdue note from a trustee who had fraudulently converted it to 
his own use; and In re European Bank® is a similar case, where 
the fraudulent transferrer was a constructive trustee. To the 
same class of cases also must be added Chase v. Whitmore,® Bird v. 
Cockrem,’ and West v. McInnes,® in each of which an agent dis- 
counted with authority so to do a note with his principal’s funds, 
and after maturity wrongly converted it to his own use by trans- 
ferring it to a purchaser for value without notice. 

It cannot be doubted that the title to a note or bill of exchange 
payable to bearer or indorsed in blank and government bonds passes 
merely by delivery, whether the transfer be before or after maturity ; 
and so in all of these cases, notwithstanding the remarks of Mr. 
Justice Heath in Goggerley v. Cuthbert,’ that “the delivery of the 





1 Chalmers v. Lanion, 1 Camp. 383. 

2 1 Ames, Bills and Notes, 691, n. 3. 

8 Lee v. Zagury, 8 Taunt. 114; Kerr v. Straat, 8 Q. B. U. C. 82; Foley v. Smith, 
6 Wall. 492; Thomas v. Kinsey, 8 Ga. 421; Towner v. McClelland, rro Ill. 542; 
McCormick v. Williams, 54 Iowa, 50; Henderson v. Case, 31 La. Ann. 215; Stern 
Brothers v. Germania Nat. Bank, 34 La. Ann. 1119; Emerson v. Crocker, 5 N. H. 159; 
Farrington v. The Park Bank, 39 Barb. 645; Huddleston v. Kempner, 3 Tex. (Civil 
App.) 252; Goggerley v. Cuthbert, 2 B. & P.n.r.170; Ford v. Phillips, 83 Mo. 523; 
Proctor v. McCall, 2 Bail. S. C. 298. 

* 95 Mo. 337. 

5 L. R. 5 Ch. App. 358. 

6 68 Cal. 545. 8 23 Q. B. U.C. 357. 

7 28 La. Ann. 70. 9 2B. & P.n. r. 170, 171. 
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bill was not absolute, but conditional, and was in the nature of an 
escrow,” and of Mr. Justice Chambre, in the same case and on the 
same page, that ‘‘the plaintiff only parted with a possession of the 
bill,” it cannot be doubted that the agent or the trustee gets the 
title to the instrument, and that he is therefore more than a bailee, 
for if the attempt be made to deliver it in escrow, it cannot be any 
more successful than the attempt to deliver a deed in escrow to the 
grantee. The agent can sue upon the instrument in his own name, 
and where it is transferred to him for collection it is the intention of 
the principal that he should do so, if necessary, and where, as in 
Goggerley v. Cuthbert,’ the agency is to procure the discount of 
the instrument, it is obvious that the agent has authority likewise 
to pass the title. Of course, too, a trustee must have the title. 
Obviously, therefore, in all these cases, if an overdue negotiable 
instrument is a chose in action, the agent or trustee possesses the title 
thereto, which, it is believed, is a legal power of attorney, and on a 
sale of that power a purchaser for value without notice ought to be 
protected. If, on the other hand, it is simply a question of equities, 
which is the theory upon which all the above cases have been de- 
cided, and upon which, it must be admitted, almost every case in 
the books has treated disputed rights in or to a chose in action, 
there can be no doubt that those cases, where the transfer of the 
security to the agent or trustee has been after its maturity, were 
decided not only in accordance with the great weight of authority, 
but also in consonance with the principle which has just been indi- 
cated. For in such cases the purchaser must still work out his 
right through the original holder of the chose in action, who was not 
the agent, and so he could not get any further rights than those the 
agent had, it being impossible for the latter to assign more or greater 
rights than he held. And the same would be true of a trustee. 
But it is believed that those cases where the agent or trustee held 
the legal title to the chose in action, having obtained the title to the 
security before its maturity, although rightly decided upon the 
ordinarily accepted doctrine of the transfer of choses in action, for 
then both the principal or cestuz gue trust and the purchaser had 
an equity against the fraudulent fiduciary, and that of the former 
was prior, were decided wrongly upon principle, because then the 
purchaser would have obtained a legal power of attorney from the 
fiduciary, and the original holder would have only his equity against 
the fiduciary. 
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On the other hand, if the chattel attributes of negotiable instru- 
ments preponderate and obtain, it can be confidently asserted 
that the cases under discussion were wrongly decided, because 
the fiduciary manifestly had the title, and conveyed it to a pur- 
chaser for value without notice. It is conceived, however, that 
in any event some element of the law of agency has entered into 
the disposal of these cases, the characteristic policy and tendency 
of which are the protection of the principal. 

Opposed to these numerous adjudications are Bradford v. 
Williams,! Parker v. Stallings,? Connell v. Bliss,? Eversole v. 
Maull,t and Lee v. Turner,® an extended treatment of which does 
not seem to be necessary. The two decisions by the Supreme 
Court of North Carolina go upon the distinct ground that the 
real owner had given the title to his agent and authority to dis- 
pose of it as his own. The Maine case went off upon the ground 
of negotiability, the Chief Justice expressly saying that “the dis- 
honor of the note had no tendency to affect the defendant with 
notice that the title was not in” the agent; and the Maryland 
and Missouri cases were determined upon the very questionable 
ground of estoppel that has been applied and established in 
New York, to the effect that one who has given the ostensible 
title to another is estopped from setting up the real facts against 
a purchaser for value without notice.6 The doctrine of McNiel v. 
Tenth National Bank,’ has been so often erroneously applied in 
the disposal of cases, and its rightful applicability is so dependent 
upon the particular facts of each case, that it seems to be imprac- 
ticable to enter upon a discussion of it in this article. 

There is another class of cases which obviously involves the 
same principles of law, and is strictly analogous to those in which 
the holder who has fraudulently transferred the instrument after 
its maturity has been an agent, where one wrongfully obtains or 
without right retains its possession and fraudulently transfers it 
to an innocent purchaser afterits maturity. In Wood v. McKean,8 
the payee of a note indorsed it in blank and transferred it as col- 
lateral security. He afterwards paid the debt without procuring 
the return of the note, and after its maturity the holder transferred 





1 ot N.C. 7. 3 52 Me. 476. 5 89 Mo. 489. 

2 Phillips (N. C.), 590. * 50 Md. 95. 

6 McNiel v. Tenth National Bank, 46 N. Y. 325; Moore v. Metropolitan National 
Bank, 55 N. Y. 41. 


7 46.N. Y. 325. 8 64 Iowa, 16. 
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it to the defendant for value. It was held that the payee could 
recover, and to the same effect is Osborn v. McClelland! and the 
cases of Church v. Clapp,? McKim v. King,? and Midland Railroad 
Company v. Hitchcock,* where the possession of the instrument 
was procured from the owner for some specific purpose, and then 
fraudulently misappropriated after its maturity, are of course 
similar, and were decided in accord with Wood v. McKean.® 

It is believed that these cases are not to be supported, for the 
same reasons and upon the same principles that have been indi- 
cated already in regard to the prior cases. Indeed, there are three 
adjudications in which a diametrically opposite result was reached.® 
In Moore v. Moore the indorsement of the note in question was 
procured by fraud, and the title came to a dona fide purchaser after 
maturity, and Mr. Justice Mitchell, delivering the opinion of the 
court, said: “It is familiar law that if the owner, although in- 
duced thereto by fraud, invests another with the apparent legal 
title to chattels, in pursuance of a contract, the person so clothed 
may transfer an unimpeachable title to a good faith purchaser. 
We are unable to discover any good reason for a distinction in 
that regard between chattels and such instruments as may be 
assigned by endorsement, so as to give the assignee a complete 


= 
| 


legal title. 
The question of legal title is strongly brought out in Etheridge 


v. Gallagher,’ where Etheridge had taken two notes in payment for 
land, and agreed to convey the land upon the payment of the notes. 
He afterwards transferred one note to Eiland in part payment for 
another piece of land bought by him, the title to which failed, and, 
.Eiland having transferred the note to Gallagher after it was due, 
suit was brought upon it, and Etheridge set up the above fact of 
failure of consideration as a defence, and it was rightly held that, 
Gallagher having acquired the legal title, it was not subject to 
be defeated by outstanding equities; and of the same import are 
Hibernian Bank v. Everman,® Hill v. Shields,!? Crosby v. Tanner,!! 
and Blake v. Koons.” It appears to me that hardly any one can 
doubt the validity of these cases. Yet it is submitted that they 
cannot be explained upon the theory that an overdue security 





1 43 Oh. St. 284. 8 58 Md. 502. 5 64 Iowa, 16. 
2 47 Mich. 257. 4 37 N. J. Bq: 549. 
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is a chose in action, for that principle embodies the fundamental 
doctrine that one must work out his rights to a chose in action 
through the original and only legal holder, and consequently the 
defendant can take advantage of any defence which he may have, 
whether that defendant be an indorser or the obligor. It is 
believed that in such cases as these, if an overdue note is a 
chose in action, the one who has an equity ought not to be 
allowed to recover back the instrument or its proceeds, but that 
clearly the dona fide purchaser should be entitled to keep what- 
ever he has got. He is at least the purchaser of a legal power of 
attorney to reduce the chose in action to possession, and although 
therefore he may maintain a suit against the obligor, yet, being 
obliged to work out his rights through the original owner of the 
chose in action, he cannot maintain a suit against one who has an 
equity against that original owner. As, for instance, in Etheridge 
v. Gallagher,’ Gallagher had a right to maintain an action against 
the maker of the note, but, being obliged to work out his rights 
against Etheridge, the indorser, through Eiland, he could not re- 
cover from him. Consequently, the case must be explained upon 
one of the other two theories of overdue paper, upon either of 
which it is obvious that it can be supported. 

The case of Theisen v. Dayton, which has been sometimes cited 
as contra to the above, has in reality nothing whatever in common 
with them, being simply a case where the first mortgagee fore- 
closed and bought in, securing also a conveyance of the equity of 
redemption, from the vendee of the mortgagor. The vendee had 
meanwhile bought in the second mortgage and notes. It is evi- 
dent that, the latter having assumed their payment, the mortgage 
and notes were paid and extinguished by his buying them in, and 
therefore his transferee after maturity obtained nothing, and it was 
so held.? 

There is one more case that is analogous, and that appears to re- 
quire some consideration. In Kernohan v. Durham, Durham paid 
two mortgage notes, which he had given to McGill by executing 
and delivering to him a new note and mortgage. McGill after they 
were due, having neglected to deliver them up or cancel them, 
pledged the old notes to one Kinney for a loan. Thus far the legal 
situation, it is clear, was that McGill was the constructive trustee 





1 55 Miss. 458. _ 8 Cuvillier v. Fraser, 5 Q. B. U. C. 152. 
2 82 Iowa, 74. 4 48 Oh. St. 1. 
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of the old notes for Durham, and that, as the law is, Durham could 
recover them from any one into whose hands they were trans- 
ferred; ! and moreover that Durham had paid them and could not 
be sued upon them,? and it was so held. But this was not the end 
of McGill’s wrongdoing, for he pledged a forged copy of the new note 
before its maturity to Kernohan, and after its maturity he pledged 
the genuine copy to Coddington, upon which Durham had made 
some payments. McGill, then, was at most a constructive trustee of 
the new note and the payments made upon it for Kernohan; and 
he transferred it to an innocent purchaser for value after maturity. 
It was held that Kernohan was able to follow his equity to the note 
into such purchaser’s hands. Of course this case cannot be recon- 
ciled with those that have been cited immediately prior, and can 
only be supported upon the theory that an overdue note is a chose 
in action, and the adoption as correct of the principle of choses in 
action as established by the weight of authority. But it is also a 
curious case in another aspect, for if an overdue note is a chose in 
action, Kernohan apparently, having contracted for a negotiable 
security, neither asked for nor obtained sufficient relief. 

It has occurred to me that there could not well be a better con- 
clusion to this article, both as an epitome and commentary upon it 
and upon the law which it has sought to set forth, than the words 
of the learned Mr. Chief Justice Gilfillan, delivering the opinion of the 
court in Cochran v. Stewart ®: “It is not necessary to decide here 
whether, as a general rule, the assignee of a chose in action takes 
it subject to all equities, as well of third persons as of the debtor or 
obligor. But we will go so far as to hold that if an owner of a 
chose in action, intending to pass the absolute title, executes an 
absolute assignment, and delivers with it the evidences of the chose 
in action, his assignee may transfer to a purchaser for a valuable 
consideration, and without notice, just the title which he appears 
to have by the assignment and possession of the evidences of the 
debt. McNeil v. Tenth National Bank.* In this regard, we see 
no difference between transfers of choses in action, and of other 


personal property.” 
Francis R. Jones. 





1 Turner v. Hoyle, 95 Mo. 337; /# ve European Bank, L. R. 5 Ch. App. 358. 
2 Cuvillier v. Fraser, 5 Q. B. U. C. 152. 
8 21 Minn. 435, 440. 4 46 N. Y. 325. 
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Tue Anti-Trust Decision. — Since the Supreme Court of the United 
States declared the Income Tax unconstitutional, it has given no decision 
which has aroused so much general interest as that in the case of United 
States v. The Trans-Missouri Freight Association, 17 Sup. C. Rep. 540. 
Its immediate effect has been to unsettle the whole of the railway busi- 
ness of the United States; and many of those who ought to know 
prophesy nothing less than a financial disaster to the country, unless the 
court changes its position, or Congress passes a new Statute to fit the 
case. Even if one is inclined to believe the result to be unfortunate, 
the question remains whether the Court or Congress is to blame. The 
next number of the HARvARD Law REvIEw will contain a leading article 
discussing this subject. 


THe REGISTRATION OF Lawyers. —A bill providing for the registration 
of lawyers has recently been introduced into the New York Legislature. 
Embodying in its essential features certain suggestions made at the last 
annual meeting of the New York Bar Association, the proposed law re- 
quires every attorney regularly admitted to practice in courts of record 
to enrol his name in the office of the clerk of the county in which he 
resides ; and directs that, from the authentic lists thus obtained by the 
various county clerks, the clerk of the Court of Appeals shall make up 
the “ Official Register of Attorneys and Counsellors at Law in the State 
of New York.” 

While the bill, as introduced, may perhaps be open to criticism as to sev- 
eral matters of detail, the general plan itself certainly indicates a step in the 
direction of conservative legal reform. Under conditions now existing in 
many States, it is often exceedingly difficult to ascertain definitely whether 
a certain individual, holding himself out to the world as an attorney at 
law, has actually been admitted to the bar. As the natural result of this 
state of affairs, many unscrupulous and ignorant parties masquerade as 
“lawyers,” to the injury of the unsuspecting classes in the community, 
and to the disgrace of the profession itself. Were it only easier to detect 
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these pretenders, it is believed that every honest lawyer would make it 
his business to investigate suspicious cases coming within his notice, and 
a carefully formulated system of registration seems to furnish him with 
the necessary assistance in accomplishing this purpose. 

The hearty support accorded this plan by the profession in New York 
is but further evidence of a progressive spirit which might well be emu- 
lated in other jurisdictions. Medical practitioners, looking to their own 
welfare and to the protection of the public, have already provided a 
registry’ system ; and the legal profession, similarly, would not only add 
to its own dignity, but increase its usefulness to society, by securing the 
adoption of some such plan as that outlined.in the New York measure, 
and by rigidly enforcing its requirements in letter and spirit. 





CHARGING THE JURY.— The numerous comments made in newspapers 
and legal periodicals upon the charge to the jury in the trial of the Bram 
murder case, and upon the opinion of the court on refusing a new trial, 
bring into notice the marked difference in practice between the Federal 
courts and most State courts with respect to the judge’s commenting upon 
the evidence in the charge. There can be little doubt that the charge 
in this case was entirely unexceptionable, according to the rule laid down 
in the Federal courts. Following the established English rule, the 
Supreme Court of the United States has often held that it is proper for 
the judge, and sometimes even incumbent upon him, to express in his 
charge to the jury his own opinion of the weight of the evidence that 
has been offered, and of the facts which he considers it to prove, pro- 
vided always that he clearly instructs the jury that the determination of 
all questions of fact is left to their own independent judgment. In 
almost all State jurisdictions, on the other hand, an increasing jealousy 
of the possible influence of the judge upon the jury’s verdict has by 
various means made any expression of opinion by the judge upon ques- 
tions of fact a ground for exceptions. In-several States, such as Arkan- 
sas, California, Nevada, South Carolina, Tennessee, and Washington, any 
comment upon the evidence by judges in charging a jury, is prohibited 
by the State Constitution. In very many other States, of which Massa- 
chusetts is one, the same result is reached by a statute. To allow 
exceptions upon such grounds, in the absence of any statutory provision, 
would seem to be an unwarrantable departure from the old common law 
view, which was that it was the duty of the judge to assist the jury in 
the determination of matters of fact by his advice, founded on his exten- 
sive experience and his superior training in habits of logical thought. 
How positive and urgent such advice may be, when the jury are at the 
same time instructed that the final decision is left entirely to their judg- 
ment, is a question which must always depend to some extent on the 
temper of the courts, and of the community in which they administer 
justice ; and accordingly even the Federal courts are more inclined to 
restrict the action of judges in this respect than are the English courts. 
The effect of the statutes referred to is to prevent the court from in any 
way aiding the jury in the determination of matters of fact, and to ren- 
der it extremely difficult for a judge to sum up the evidence without lay- 
ing his charge open to exceptions. It is certainly the opinion of many 
lawyers that juries are more apt to go wrong in their verdicts under this 
rule of practice than under the rule of the Federal and of the English 
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courts. It would perhaps be well for those who are anxious for the 
preservation of the jury system, at a time when much dissatisfaction is 
felt with its practical operation, to consider whether the danger of judges 
influencing juries to give unjust verdicts is so serious as to make it 
advisable to diminish the practical efficiency of jury trials by preventing 
the judge from giving the jury the benefit of his generally superior 
powers of reasoning and wide experience in the facts of cases. 





LIBEL AND CrRITIcIsM. — A scientific man has written a book in which 
he attempts to disprove the existence of the force of gravity. A scientific 
newspaper, in reviewing the book, attempted to show by way of criticism 
that the author does not know enough to be able to appreciate the force 
of the argument by which the law of gravitation is proved. ‘The author 
says that this is a false and malicious libel, and that it has damaged him 
to the extent of thousands of dollars. 

Criticism in good faith of an author’s work is allowed almost without re- 
striction ; but the law guards the private individual as distinguished from 
the man in his public capacity. It does not permit the critic to go behind 
the book to attack the author as a private person. On these principles 
Mr. Ruskin, in speaking of Mr. Whistler’s paintings, was able with im- 
punity to charge the artist with the “cockney impudence” of asking two 
hundred guineas for “flinging a pot of paint in the public’s face.” But 
when he accused him of “wilful imposture,” he overstepped the mark, 
and had to pay a farthing in damages. In the present case, the question 
is whether the imputation of ignorance has a legitimate bearing as criti- 
cism upon the book. If the imputation of ignorance is made as an infer- 
ence from the book itself, it seems to have a clear connection with the 
credit to which the book is entitled. It is true that in an English case, 
Dunne v. Anderson, 3 Bing. 88, it was held to be libel for one, in criticis- 
ing a petition to Parliament by a physician, to reflect upon the physician’s 
knowledge of chemistry. But that case is to be distinguished from the 
present one, in that in presenting the petition the physician is not so 
distinctly before the public as the author in publishing a book. As Lord 
Cockburn says in Strauss v. Francis, 4 F. & F. 1114, “a man who pub- 
lishes a book challenges criticism.” ‘The critic is strictly accountable for 
any damaging misstatement of fact; but here there is no such misstate- 
ment. If there were nothing in the book which might lead a reasonable 
man in the critic’s position to take the same view, it might be held that 
this was not fair criticism. But the force of gravity is well enough 
established for the courts to take judicial cognizance of it; and they are 
hardly likely to hold that this statement, if made merely as a deduction 
from the author's treatment of his subject, was so unfounded as to be 
a libel, rather than a fair though strong criticism. 





Conflict oF Laws— PENAL Statutes. — The extent to which courts 
will recognize rights acquired under foreign statutes is still more or 
less indeterminate. A few general propositions, to be sure, such as that 
penal statutes will not be enforced, are well established. But their ap- 
plication to concrete cases has proved by no means an easy task. Thus 
the familiar statutory action for the negligent causing of death has troubled 
the courts nota little. Inthe late case of Dale v. R. R. Co., 47 Pac. Rep. 
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521, the Supreme Court of Kansas refused to enforce a liability incurred 
in New Mexico, under a statute providing that in case any person should 
be killed through the negligence of a railroad official in the management 
of a train, the corporation should forfeit and pay five thousand dollars, 
which could be recovered by the husband or wife or minor children of 
the deceased. The court went largely on the ground that the statute was 
penal in its nature. Inasmuch as the sum recoverable was absolutely 
fixed, and in no way proportional to the injury received, it does look, per- 
haps, as if the legislature intended to inflict a penalty on the corporation 
rather than recompense the family of the deceased. The decision there- 
fore seems right. In earlier days it was generally held that, even where 
the sum recoverable was not fixed, but was dependerit upon the extent 
of the injury, the statute was penal in character ; but in more recent 
times the trend of decisions has been, rightly enough it would seem, in 
the direction of holding statutes of that sort merely compensatory. Where 
such is the nature of the statute, rights acquired under it should certainly 
be enforced in any court having jurisdiction of the parties and the subject 
matter, exactly as though acquired through acommon law tort. Dennick 
v. &. R. Co., 103 U.S. 11. 

In Huntington v. Attrill, [1893] A. C. 150, 155, Lord Watson declared 
that it was for the court called upon to give recognition to a right created 
by a foreign statute to determine the substance of the right, and whether 
or not its enforcement would involve the execution of a penal law. The 
Massachusetts court has recently handed down a decision at variance with 
this opinion. In Cofing v. Dodge, 45 N. E. Rep. 928, it was decided that 
the liability imposed on the stockholders of a corporation by a statute of 
another State would not be enforced in Massachusetts, unless the liability 
was held contractual by the courts of that State. ‘This decision has been 
sharply criticised, but when interpreted properly seems correct. Of course 
the Massachusetts court must frame its own definition of penal statutes, 
and not rest content with the appellation bestowed on the statute by the 
foreign court. But the construction of a statute of another State is ad- 
mittedly to be settled by the courts of that State ; and, taken in a broad 
sense, this includes the determination of the substantial nature of the 
obligation intended to be created. The question for the Massachusetts 
court in Cofing v. Dodge was not whether the foreign court called the 
statute penal or contractual, but whether it regarded the statute as giving 
rise to an obligation of such a nature that it fell within the Massachusetts 
definition of penal laws. 





THe AvAL THEORY OF ANOMALOUS INDORSEMENT. — Few problems 
in the law of commercial paper appear to have occasioned the courts 
greater perplexity than that of determining the liability of one who 
writes his name on the back of a bill or note to give it credit with the 
payee. A recent Ohio case, Hwan v. Brooks-Waterfield Co., 45 N. E. Rep. 
1094, deciding that this anomalous indorser is presumptively liable as a 
surety of the maker, represents but one of several conflicting views that 
obtain in the United States. See 1 Ames’s Cases on Bills and Notes, 
219-272; 1 Daniel on Negotiable Instruments, $$ 707-716. 

While there is much to be said in favor of the view, adopted in New 
York and a few other States, which allows the payee to charge the anom- 
alous signer as a regular indorser, it is submitted, nevertheless, that such 
a signer should more properly be regarded, not as a legal holder, but as 
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merely a surety of that party to the instrument who has been benefited 
by the anomalous indorsement, and as assuming, in the capacity of such 
surety, exactly the same legal responsibility as that of the principal. 
Such an obligation is known to the French law as an ava/. Apparently 
there is no English or American decision in which this French concep- 
tion has been fully recognized as a ratio decidendi, but in Steele v. 
McKinlay, 5 Appeal Cases, 754, Mr. Justice Blackburn discusses the 
doctrine and gives it the authority of his approval. After referring to 
the principles of regular indorsement, he says: “ But I quite agree that, 
by the custom of merchants as modified by English law, there may 
also be an indorsement by a person, not a holder of the bill, who puts 
his name on the bill to facilitate the transfer toa holder. By the old 
foreign law, not in this respect entirely adopted by the English law, this 
might be done by what was called an ava/; . . . and if such an aval was 
given by any one, his obligation to all subsequent holders of the bill was 
precisely the same as that of the person to facilitate whose transfer the 
aval was given. It appears from Pothier . . . that the ava/ might be 
made by one who gave his name, either by way of incurring responsi- 
bility for the drawer, placing the signature under the name of the 
drawer, or for the indorser, placing it under the indorsement, or for the 
acceptor, placing it under that of the acceptance.” While, however, this 
last statement may represent the normal case, the fact that the name of 
le donneur d’aval appears on the back of the instrument, and not directly 
below that, for instance, of the maker, should make no difference, and 
in Canada, where the courts have accepted the ava/ theory, this is the 
law. See Latour v. Gauthier, 2 Lower Canada Law Jour. tog (Quebec) ; 
Merritt v. Lynch, 9 Lower Canada Rep. 353 (Montreal). 

The ava/ idea seems to have been generally adopted on the Continent ; 
and, while the same result has been partially reached by the English 
Bills of Exchange Act and by statutes in a few States, as well as by some 
court decisions, it is believed that effect would be more nearly given to 
the real intention of the parties, and that more perfect justice would be 
thereby secured, were this doctrine fully incorporated into our law of 
negotiable paper. 





LocaLity OF CrimE.— The Court of Appeals of Kentucky, in the re- 
cent case of Fackson v. Commonwealth, 38 S. W. Rep. 1091, has had to deal 
with the question of the criminal intent and the locality of crime in a 
difficult form. In Ohio, the defendants administered cocaine to a young 
woman, intending serious bodily harm. They brought the apparently 
lifeless body into Kentucky, and, in order to conceal the crime, cut off the 
head, believing that she was already dead. But the evidence shows that, 
until the decapitation, she was alive ; and the question is raised whether 
the crime of murder was committed within the jurisdiction of Kentucky. 

The prisoners were convicted; and in sustaining the conviction the 
court is right, although the reasoning is not entirely satisfactory. The 
fact that the poison was administered in Ohio offers little difficulty. 
The girl did not die of the poison; she died from the act of violence 
which took place in Kentucky. Apart from this, two difficulties are to be 
met before we reach the same conclusion as the court. The act causing 
death in Kentucky is present; but to constitute the crime of murder, 
there must be also the general criminal intent and the malice afore- 
thought. If we can find the crime of homicide, we have the requisite 
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malice, in its technical significance, from the fact that a dangerous 
weapon was used. But it is urged that there was no general criminal 
intent, for the killing was done under a mistake of fact ; and, further, 
that it is impossible to consider what took place in Ohio with reference 
to the act done in Kentucky. To this there are two answers. In the 
first place, the act of decapitation itself was criminal, the wanton dese- 
cration of a dead body being looked upon as contra bonos mores ; this 
alone is sufficient to supply the intent. But even were this not true, the 
general criminal intent may be supplied constructively from the criminal 
intent to poison. ‘This is the ground the court takes. As evidence of 
this intent, acts in another State may be considered. Intent does not 
depend upon jurisdiction; it is a mental quantity, evidence of which 
may be received from any part of the globe. And as for the existence 
of the intent at the time of the killing, it would be a strange anomaly if 
it were law that the wicked state of a man’s mind ceases as soon as he 
believes in the death of his victim, so that he is not responsible for the 
actual harm resulting from continued indignities. His particular acts 
may not accomplish the end he contemplates ; but by construction the 
criminal intent is continuous, until the last step is taken in finishing the 
crime and in concealing its traces. Therefore, in this way too the general 
criminal intent existed at the time of the killing ; and that intent, together 
with the “malice” implied from the use of a dangerous weapon, makes 
the act which was done murder. 

This result is sanctioned by justice as well as by logic; for otherwise 
an atrocious murder, owing to an error in its commission, would be no- 
where punisha¥yle,— not in Ohio, because the poisoning which took 
place there did not result in death,—not in Kentucky, because the 
criminality of the act would be held to have ceased before the death. 





THe Ricut To FREEDOM OF Contract. — The plaintiff in a recent 
case in an Ohio Circuit Court, (Shaver v. Pennsylvania Co., 71 Fed. Rep. 
931,) became a member of a relief association managed by the defend- 
ant railway, under an agreement that the acceptance of benefits from it 
for any disability should bar a suit for damages against the defendant. 
An Ohio statute made void such a term in the contract of a railway 
employee. The plaintiff having accepted aid from the association before 
suing the railway, the court held the statute unconstitutional, and the 
contract a valid defence. 

The Ohio Constitution guarantees the rights of life, liberty, and 
property, and provides that laws of a general nature shall be uniform in 
their operation. The court thought the statute obnoxious to both of 
these provisions, inasmuch as it deprived the plaintiff of liberty to make 
contracts for his labor, and, being confined to railway employees, was not 
uniform in its operation. 

‘There are a considerable number of decisions in this country denying 
the constitutionality of similar legislation. See A@iUett v. People, 117 Il. 
294 (1886) ; Frorer v. People, 141 Ill. 171 (1892); Ramsey v. People, 142 
Ill. 380 (1892) ; Braceville Coal Co.v. People, 147 Ill. 66 (1863) ; Comm. 
v. Perry, 155 Mass. 117 (1891) ; Godcharles v. Wizeman, 113 Pa. St. 431 
(1886) ; State v. Loomis, 115 Mo. 307 (1893); State v. Goodwill, 33 W. 
Va. 179 (1889). In all of these cases it is assumed that the constitu- 
tional guaranty of “liberty ” includes “ freedom of contract.” 
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It is difficult to defend this assumption, historically or practically. 
The terms “life,” “ liberty,” and “ property,” as used in the bills of 
rights of American constitutions, have all been derived from Magna 
Charta, and have been used in various English and American statutes, 
state papers, and political writings, in a similar sense, down to the fram- 
ing of our American constitutions. The meaning of “liberty” as thus 
used was personal liberty,—freedom from bodily restraint. See 1 
Black. Com. 127-129 ; 2 Kent Com. 26 ff.; and especially an article by 
C. E. Shattuck, 4 Harvarp Law REeEvIEw, 365. ‘These terms, in a 
clause whose significance had been well understood by English speaking 
publicists and lawyers for several centuries, were imported bodily into 
most of our American constitutions without indication of an intention to 
enlarge their scope. Historically, therefore, one can hardly justify a 
judicial extension of the meaning of “liberty ” so radical as to embrace 
freedom of contract. 

But, putting aside all lexicographer’s arguments, is such an extension 
of meaning desirable or in accord with unquestioned legislative prece- 
dents? In most of the States there are laws avoiding contracts to pay 
more than a maximum rate of interest for the use of money; in many 
there are laws invalidating certain conditions in insurance policies 
deemed technical or oppressive ; and in some there are acts forbidding 
parties by private contract to shorten the statutory period for bringing 
actions between them. ‘The constitutionality of such legislation has 
never been doubted, nor is it difficult to discover a sound principle of 
public policy on which, within the discretion of the legislature, such 
laws may rest. Whenever two classes of persons may reasonably be 
supposed to stand in such relation to each other that the necessity or 
weakness of one deprives it of real liberty of action in regard to con- 
tracts between the two, it is a proper exercise of legislative power to in- 
terfere in behalf of the class in danger of being overreached. Opinions 
may differ about the need of such protection in a given case, but if the 
Legislature can reasonably decide that it exists, it is not for the judiciary 
to revise this determination. Surely it is not unreasonable to suppose 
that men practically compelled to seek their accustomed employment 
from a few large railway corporations may be at such a disadvantage in 
bargaining for the sale of their labor that it will be wise to forbid them 
altogether from making certain contracts. If interdictions against par- 
ticular agreements concerning loans, insurance, and liability to suit are 
constitutional, it is not easy to distinguish from them the prohibition of 
the Ohio statute. 

The objection that this. is class legislation seems even less forcible. 
“The lawmaker necessarily deals with conditions as he finds them. If 
he observes, and wishes to abate, some fraudulent practice or abuse of 
power prevailing only in some one line of business, the fact that, in 
legislating to correct it, he does not also include in his remedy all other 
phases of human affairs, can furnish no reason for stigmatizing his rem- 
edy as no law at all.” Barclay, J. (dissenting), in Séate v. Loomis, 115 
Mo. at p. 322. In every State, mechanic’s liens, and particular regulations 
relating only to carriers, bankers, auctioneers, pawnbrokers, insurance 
companies, or warehousemen, bear witness to the necessity and wisdom 
of laws of special application to limited classes of persons. The prin- 
ciple of this legislation is well stated by Justice Field in Barbier v. Con- 
nolly, 113 U. S. at pp. 31, 32 (1884): * Regulations for these purposes, 
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. . though in many respects necessarily special in their character, . . . 
do not furnish just ground of complaint if they operate alike upon all 
persons and property under the same circumstances and conditions.” 
Statutes of a character similar to the one in Shaver v. Pennsylvania Co. 
have been sustained in Hancock v. Taden, 121 Ind. 366 (1890); Séaze v. 
Manufacturing Co., 18 R. I. 16 (1892); and State v. Coal Co., 36 W. Va. 
802 (1892) ; and this is believed to be the sounder and more satisfactory 
doctrine. 





LIMITATION OF THE RIGHT OF SELF-DEFENCE. — In the case of Daduey v. 
State, 21 So. Rep. 211, the Supreme Court of Alabama has placed a new 
restriction upon the right of self-defence. The trial judge instructed the 
jury, in a trial for murder, that if the defendant went to another’s house, 
intending illicit intercourse with that other’s wife, and armed himself, 
though merely for defence in case of attack, he was deprived of the 
right to kill in self-defence. ‘The Supreme Court supports this position ; 
in fact, the language of the court implies that in any case a man taken 
in adultery with another’s wife cannot justify himself in killing the 
husband even in self-defence. There is no doubt that, if the defendant 
committed the wrongful act with the express purpose of creating an 
occasion for killing, he forfeited the right. In the absence of this ex- 
press purpose the question is: Did the act amount in law to a provoca- 
tion, and was the attack in fact provoked thereby? The court rightly 
answers, Yes. That the law recognizes adultery as provocation for an 
assault by the husband is shown by the fact that, if death results, the 
husband is held guilty not of murder but of manslaughter. It is a firmly 
established principle, that he who provokes an attack is not justified in 
taking life to protect his own. Although in this case the defendant’s 
motive was not to cause the affray, he voluntarily entered upon an act 
which the law holds to be a provocation, and which did in fact provoke 
the conflict that took place. Under these circumstances, the court 
was right in holding that he could not avail himself of the right of 
self-defence. 

The court then proceeds to support the charge on other grounds: one 
who enters on a wrongful act, and contemplating interference on the part 
of another arms himself with a deadly weapon, in order to take the other’s 
life if necessary to save his own, is guilty of murder if he kills. This cannot 
be supported. The fact that the defendant armed himself merely in view 
of defending himself cannot militate against him, except as bearing upon 
his knowledge of the possibility of his being attacked. Does then the 
fact that a wrongdoer knows that his act may lead another wrongfully to 
attack him necessarily deprive him of the right of self-defence? It would 
seem that this hardly can be so. In applying the rule, confusion arises 
in many cases from a loose use of the word “provoke.” If the defendant 
knew that trouble might arise, and yet persisted in his act, he might be 
said to have “provoked,” in the sense of “given rise to,” the affray. 
But did he in the legal sense provoke an attack? Was his act legally to be 
regarded as provocation of the murderous assault? Although not sup- 
ported by the majority of the cases, the court of Kentucky is right in 
saying that a defendant killing in self-defence is not guilty unless he made 
it necessary or excusable for the deceased to put him in danger. Zhomp- 
son v. Commonwealth, 26 S. W. Rep. 1100. The conviction here was 
rightly affirmed, not because the defendant armed himself against a 
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probable attack in the course of his wrongdoing, but because his wrong 
was a provocation of the attack upon him. 





GREAT ENGLISH JUDGES. — LORD CHANCELLORS. — “‘ The golden period 
of equity” is the phrase often used in describing the years from 1737 to 
1756, when Philip Yorke, Lord Hardwicke, was the presiding genius 
in the Court of Chancery. He disposed of the many causes which came 
before him with a rapidity and accuracy which gave wide satisfaction, 
and in so doing laid down general principles which “ perfected English 
equity into a symmetrical system.” Lord Hardwicke’s manner in court 
approached the ideal. A patient, eager listener, willing to be instructed 
by counsel, and giving his undivided attention to the argument, he made 
up his mind only after hearing both sides, and expressed his opinions in 
carefully prepared written judgments. A pure and fearless judge, he had 
a sincere passion to advance the science of law. As aman, Lord Hard- 
wicke is scarcely so much to be admired. Determined to get on in the 
world, from early youth he was relentlessly successful. No failures and no 
follies mark his steady advance along the path to the Woolsack through 
the positions of Solicitor General, Attorney General, and Chief Justice of 
the King’s Bench. He seems to have resolutely shut out from his life all 
which could not aid his ambition. Avaricious, arrogant in society, he 
forgot his own humble birth, he forgot old friends who had helped him, 
and sought and cared only for the rich and the great. In politics Hard- 
wicke was a Whig, and was almost as able as a statesman as he was 
splendid as a judge. During Newcastle’s ministry he was virtually the 
head of the nation. Lord Hardwicke was strikingly handsome, and to 
his personal attractiveness much of his early success was due. 

A small, well-featured man, sitting on the bench with an air of dignified 
repose which did not betray that he was paying little attention to the 
rambling and unchecked arguments of the counsel before him ; patiently 
amusing himself with his private correspondence till the causes of the day 
were over, then taking all the papers involved to be considered at his 
leisure ; finally, having been at greatest pains and labor to reach a de- 
cision in each case, delivering, often years after the cause was first heard, 
judgments which were generally spoken without the aid of a single note ; 
—such was perhaps the most famous of Chancellors, John Scott, Lord 
Eldon. With the exception of the year 1806, he presided in Chancery 
from 1801 to 1827. His prevailing characteristics as a judge were a sin- 
cere desire to do justice between man and man and an almost exaggerated 
fear of erring either as to law or facts. Although, combined with his 
naturally dilatory habits, these attributes made the delays in Chancery 
matter of common reproach and ridicule, they resulted in an almost 
unbroken line of fair and correct decisions. Lord Eldon’s private life 
was not lacking in romantic incident. He came from a poor and humble 
family, narrowly escaped first the career of a coal-fitter, and later that 
of a country parson; he eloped with his wife in genuine story-book 
fashion, taking her from her second story window by means of a ladder 
one dark night ; and he finally became a master of English law by hard and 
unremitting study. Eldon was, however, versed only in law. He knew 
nothing of general literature, had no imagination or artistic sense, and 
when not attending to state or judicial business preferred the society of 
his inferiors to that of men and women of wit and understanding. Asa 
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statesman he was distinguished for his bitter hatred of the Catholics and 
his violent opposition to every species of reform. 

For a brief period in 1868, and again from 1874 to 1880, the head of 
the English judicial system was Hugh McCalmont Cairns, Lord Cairns. 
He is considered by many to have been the ablest lawyer of his time. 
He was not, however, deeply versed in black-letter learning, like Willes 
and Blackburn, but was distinguished rather for his exhaustive discussion 
of a matter on principle. His great attribute was lucidity. Probably 
no other judge of any time has possessed a power of clear statement 
equal to that of Lord Cairns. One of his biographers has described his 
appearance in court to be “cold, impersonal, like an intellectual machine 
minting law.” ‘Though born in Ireland, Lord Cairns was of a Scotch 
family, and was through life an ardent evangelical churchman. His 
great piety is said to have been something of a jest among members of 
the bar, and to have been traded upon by the unscrupulous, like the vice 
of another man. He was almost as great a statesman as a judge, and 
he was influential in passing the Judicature Acts. He took his recreation 
in the hunting field on Saturdays and in shooting on the moors of Scotland 
in the vacation. His great career is the more remarkable in view of the 
fact that he had to struggle continually with physical weakness and illness, 
and to take constant precautions in order to be fit for any work. 





RECENT CASES. 


AGENCY — WARRANTY OF AUTHORITY — PUBLIC OFFICERS. — Defendant, a pub- 
lic officer, acting in excess of his authority, employed plaintiff on behalf of the Crown 
for three years. Plaintiff was discharged within that time, and brought action against 
defendant. e/d, that the doctrine that an agent who makes a contract for his princi- 
pal impliedly warrants his authority does not apply to a public servant acting on behalf 
of the Crown. Dunn v. Macdonald, [1897] 1 Q. B. 4or. 

This limitation of the doctrine of Collen v. Wright, 8 E. & B. 647, is based on the 
rule of policy laid down in AZacheath v. Haldimand, 1 T. R. 172, and Gidley v. Lord 
Palmerston, 3 B. & B. 275, to the effect that an action will not lie against a public 
servant for any liability contracted in the course of his public employment. The 
principal case pushes that rule as far perhaps as would be advisable. It may, how- 
ever, be justified by the danger of deterring responsible persons from entering the 
public service, if an honest mistake in interpreting their powers is likely to result in 
their being personally liable on contracts made for the government. 


BILLS AND NOTES — CHECK AN EQUITABLE ASSIGNMENT. — The president of the 
K. Bank in Philadelphia requested a loan of $25,000 from the plaintiff bank of the same 
city, representing that the K. Bank owed a large balance at the clearing-house, but had 
a credit of $27,0co with its New York correspondent, and offering to give a check 
thereon for the amount of the loan. Relying upon these representations, the plaintiff 
bank advanced the money, and received the check. The K. Bank failed the next day. 
feld, an equitable assignment of the fund on deposit with the New York correspond- 
ent was created, so that the plaintiff bank could claim the amount of the check as 
against the receiver of the drawer. Gray, Brewer, and Peckham, JJ., dissenting. 
Fourth Street Nat. Bank v. Yardley, 17 Sup. Ct. Rep. 439. 

The court, while distinctly recognizing that a check does not constitute an equitable 
assignment of the drawer’s funds in the hands of the drawee, (see 10 HARVARD LAW 
REVIEW, 523,) makes an exception in the principal case on the ground that the trans- 
action was not within the ordinary course of business, and the circumstances implied 
an actual intent to create an assignment. It may be doubted if such an implication 
could be properly drawn from the facts. Even if the facts warranted the finding of an 
implied assignment, the action would lie; not on the check, for a check, being a gen- 
eral order to pay money, cannot be construed as an assignment of a particular fund; 
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but upon a collateral agreement for an equitable assignment, of which the check is 
evidence. This distinction does not seem to be clearly made by the court. 


BILLS AND NOTES— PROVISION FOR ATTORNEY’S FEES.— A note for a certain 
sum maturing at a certain date contained a provision for the payment of ten per cent 
attorney’s fees in case of suit for collection. e/a, that this provision rendered the 
amount uncertain, and so destroyed negotiability. Sylvester Bleckley Co. v. Alewine, 26 
S. E. Rep. 609 (S. C.). 

There has been much conflict of opinion on this point, but the weight of authority 
in the later cases is undoubtedly in favor of the negotiability of instruments with such 
provisions. The provision does not render uncertain the amount due at maturity; it 
is not a part of the main promise, and it only takes effect, if at all, after maturity. Nor 
is it so foreign to the main promise as to be a burden on the note. It is instead an aid 
to circulation. Stapleton v. Louisville Banking Co., 23S. E. Rep. 81 (Ga.); 14 Fed. Rep. 
671, note. 


BILLS AND NoTES— THE ANOMALOUS INDORSER. — é/d, that the liability of a 
third person placing his name on the back of a note payable to the maker’s own order, 
before or at the time of delivery by the maker, is presumptively that of a surety of the 
maker, but that it is open to such third person to show a different agreement between 
the parties. wan v. Brooks-Waterfield Co., 45 N. E. Rep. 1094 (Ohio). See NoreEs. 


ConFLICT OF LAWS — DETERMINATION OF NATURE OF FOREIGN STATUTE — 
PENAL Laws. — Held, the liability of a stockholder of a foreign corporation under the 
statute of the foreign State will not be enforced in Massachusetts unless the liability © 
is held contractual by the courts of that State. Cofing v. Dodge, 45 N. E. Rep. 928 
(Mass.). See NorTes. 


ConFLicT oF LAws — DoMICILE— Divorcr.— A wife left her husband in New 
York and went into another State, where she secured a divorce and married another 
man. She then returned with him to the State of her former husband. /e/d, that the 
divorce and subsequent marriage were void. McGown v. McGown, 43 N.Y. Supp. 745. 

It is generally conceded that a wife cannot acquire of her own accord a separate 
domicile from her husband’s. Yelverton v. Yelverton, 1 Sw. & Tr. 574; and as it.is 
settled law that a divorce can be obtained only at the domicile, it was not improper to 
regard this divorce as invalid. 1 Bishop, Mar., Div., and Sep. § 837. And while it is the 
rule that the validity of marriage is determined by the law of the place of its consum- 
mation, Story, Conflict of Laws, 6th ed. § 113, for the New York court to recognize 
this subsequent marriage would be to consider the woman in the impossible relation of 
wife to two husbands. Story, ib., § 3737 


ConFLICT OF LAWS — FOREIGN STATUTE— ACTION FOR CAUSING DEATH. —A 
statute of New Mexico provided that, whenever any person should be killed through 
the negligence of a railroad official in charge of a train, the corporation should forfeit 
and pay five thousand dollars, which could be recovered by the husband or wife or 
minor children of the deceased. /e/d, that the liability created by this statute would 
not be enforced in Kansas. Dale v. 4., 7, & S. F. R. R. Co., 47 Pac. Rep. 521 (Kan.). 
See NOTES. 

CONSTITUTIONAL LAW — DEPRIVATION OF LIBERTY — RIGHT TO FREEDOM OF 
ConTRACT. — The plaintiff became a member of a railway relief association, under an 
agreement that the acceptance of benefits therefrom for disability should operate as a 
release of all claims for damages against the defendant railway company. An Ohio 
statute purported to make such agreements void. The plaintiff, being injured by the 
negligence of the defendant, accepted aid from the relief association and then sued 
defendant. //e/d, he could not recover. The statute was unconstitutional, as depriving 
plaintiff of liberty, and also as class legislation. Shaver v. Pennsylvauia Co., 71 Fed. 
Rep. 931. See NOTEs. 


CONSTITUTIONAL LAW — FoURTEENTH AMENDMENT — “ LIBERTY.” — A Louisi- 
ana statute imposed a penalty on the doing of any act within the State to effect a 
contract of insurance in another State on property in Louisiana in a company which 
had not complied with the statutory requirements for doing an insurance business in 
Louisiana. In an action for the penalty, judgment had been rendered against the de- 
fendant. On error to the Supreme Court of Louisiana, 4e/d, the term “ liberty,” as used 
in the Fourteenth Amendment, secures not merely the right to freedom from physical 
restraint, but also the right “ to pursue any livelihood or calling; and for that purpose to 
enter into all contracts which may be proper.” The statute in question unwarrantably 
interferes with this right, and is therefore unconstitutional. Ad/geyer v. State, 17 Sup. 
Ct. Rep. 427. 
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This is a notable decision, not merely on account of the importance and difficulty of 
the question of interpretation here decided, but also from the fact that inferences from 
some former opinions of the court seemed to indicate that the court was not inclined to 
accept this vague and comprehensive interpretation of the term “ liberty.” Cf. Slaughter 
House Cases, 16 Wall. 36. There was, however, a line of dicta, beginning in the opinions 
of the dissenting justices in the Slaughter House Cases, in which the broad interpretation 
of the term “liberty” had been approved. The discussion of the question of interpre- 
tation in the opinion in the principal case, confined as it is to the quotation of several 
dicta taken in the main from a dissenting opinion in the Slaughter House Cases, hardly 
seems adequate. The weight of the case is further lessened by the consideration that 
the decision might have been rested on the ground that the statute in question was an 
improper interference with interstate commerce. 


CONTRACTS — SUBSCRIPTIONS — CONSIDERATION. — Plaintiff’s intestate gave his 
promissory note, stated on its face to be “for the endowment” of the payee corpora- 
tion. On the strength of such and other notes the corporation incurred liabilities. 
Held, that the note was valid. “The consideration is the accomplishment of the pur- 
poses for which the university was incorporated.” Jrwin v. Lombard University, 46 
N. E. Rep. 63 (Ohio). 

The decision is one in the law of charitable subscriptions, rather than in that of bills 
and notes. As cash and other such notes were given, and the court states that “ the 
character of the obligation as a subscription is not affected by the fact that it isa 
separate paper,” it seems that the note was given without any previous subscription. 
The present law seems to make the test of sufficiency of consideration “a detriment 
to the promisee.” 8 HARVARD LAW REVIEW, 33. But even under the definition here 
adopted, viz. “a benefit to the promisor or a detriment to the promisee,” it is difficult 
to see how a consideration is worked out. The case shows to what extremes a court 
will go to uphold the validity of such subscriptions, for the court, considering the law 
of Ohio to be settled, goes so far as to make up a subscription paper of separate prom- 
issory notes. See Anson on Contracts, 8th ed. 109, note, for the various theories. 
Presbyterian Church v. Cooper, 112 N. Y. 517, is contra. 


CORPORATIONS — CAPACITY TO TAKE PROPERTY BY DEVISE OR BEQUEST ULTRA 
VirEs. — A corporation, created under a statute enabling it to take, by devise or bequest, 
property the income of which did not exceed a certain amount, was residuary devisee 
and legatee of property to a greater amount. On a bill by heirs and next of kin to 
construe the will, 4e/d, the question of the capacity of the corporation to take in excess 
of the statutory limit could be raised only by the State. Congregational Society v. Everett, 
36 Atl. Rep. 654 (Md.). 

The case follows a previous decision to the same effect. Hanson v. Little Sisters of 
the Poor, 79 Md. 440. (See 9 HARVARD LAW REVIEW, 350.) The court rests its 
decision squarely on the principle stated, though both this and the previous case could 
have been supported on other grounds, had the court so chosen. No distinction was 
taken between personalty and realty. As to the former, the doctrine seems wrong on 
principle and authority. J ve McGraw, 111 N. Y. 66. But as to the latter, the reasons 
for upholding the principle seem to outweigh the arguments advanced in opposition to 
it, for the corporation does not require the assistance of any court to get title, and the 
intent of the testator will be effected if it is a business corporation, and protected by 
equity if a charitable one, even if the State is limited in both to a decree of corporate 
death, a point emphasized by Peckham, J., in Zw re McGraw (supra). Furthermore, 
no principle of public policy appears to be violated. MHamsher v. Hamsher, 132 Ml. 
273; 5 Thompson on Corporations, §§ 5787, 5795, are in accord. See 5 Thompson on 
Corporations, § 6033, and 9 HARVARD LAW REVIEW, 255, suggesting that in any case 
the question of w/tra vires can be raised only by the State. 


CRIMINAL LAW—INSANITY— BURDEN OF ProoF.— Held, on a trial for mur- 
der, where the defence is insanity, the burden of proving such defence is on the defend- 
ant, but he is not required to establish his defence beyond a reasonable doubt. State 
v. Larkin, 47 Pac. Rep. 945 (Idaho). 

The ruling in this case and in the similar recent case of State v. Scott, 21 So. Rep. 
272 (Ala.), is in accord with the practice in most States and with the majority of the 
text writers on the point. The rule is, however, a disputed one, and the better law 
would seem to be that of Michigan (People v. Garbutt, 17 Mich. 9) and several other 
States, as well as that of the Federal courts (Davis v. U. S., 160 U.S. 469). These hold 
that the burden is upon the prosecution of proving both the elements of the crime, viz. 
the act and the intent to commit ; and that while the general presumption is that the 
latter is present, if the accused brings forward any evidence tending to put that ques- 
tion in doubt, the necessity for proof of this part of its case by the State is equal with 
that of proving the act itself. 
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CRIMINAL LAW— SELF-DEFENCE. — One who, on going to the house of another 
with the intention of committing adultery with the other’s wife, arms himself for the 
purpose of self-defence if attacked by the husband, cannot avail himself of the right of 
self-defence to justify the killing. Dadmey v. State, 21 So. Rep. 211 (Ala.). See 
NOoreEs. 


CRIMINAL LAW — SELF-DEFENCE. — Where defendant and his companions with 
guns in their hands unlawfully entered a house in which deceased was a guest, and 
were ordered out by the latter, who followed them to the door, and was shot, an instruc- 
tion that if the defendant in good faith abandoned the difficulty and was leaving the 
house, and deceased followed and pointed his gun, defendant had a right to defend 
himself even to taking life, if necessary, was properly refused. Crawford v. State, 21 
So. Rep. 214 (Ala.). 

The point of law is beyond dispute that a person'cannot justify a homicide by the 
plea of self-defence, if the necessity for it results from his own wrongful act. But it is 
also equally well established that, if a person in good faith retires, he acquires the 
right of self-defence if assailed by the one he had previously attacked. The ruling 
in this case, that the withdrawal must be manifest, seems good law. The defendant 
having put the life of the deceased so in peril that he is under the necessity of using 
force, even to death, to defend himself, ought at his own peril to make it plain that 
that necessity no longer exists. This view is supported by Parker v. State, 7 So. Rep. 
98 (Ala.). 


EVIDENCE — OPINION — MENTAL CONDITION. —A witness, after stating many 
facts relating to a testator’s conduct, and that the testator was personally known to him, 
was asked whether in his opinion the testator was competent to transact ordinary busi- 
ness. /e/d, that the answer was inadmissible as a conclusion involving expert knowl- 
edge. TZorrey v. Burney, 2t So. Rep. 348 (Ala.). 

By the better considered cases, a non-expert is now allowed to express his opinion 
as to one’s insanity, provided he has set before the court sufficient facts on which to 
base his opinion. ‘The decision in the principal case might well have been otherwise. 
The question asked was not a hypothetical one. Sufficient facts had been testified to. 
by the witness, and he should have been allowed to state the impression they had. made 
on his mind. This is opinion in form only; in substance it is a statement of fact. Life 
Ins. Co. v. Lathrop, 111 U.S. 612. It is difficult to see, on the facts of the principal 
case, any valid distinction between a question as to one’s insanity and the question 
as to his competency. See Wright v. Doe d. Tatham, 5 Cl. & F. 670. 


EVIDENCE — PRIVILEGED COMMUNICATIONS. — //e/d, in a suit between devisees 
under a will, that communications made by the testatrix to her counsel, respecting the 
execution of the will and a previous agreement of division, were not privileged. Glover 
v. Patten, 17 Sup. Ct. Rep. 411. 

This is rather outside the rule that an attorney is not compellable to disclose the 
communications made to him by his client, than an exception to it. That rule has for 
its object the protection of the living in their business interests. It is plain that in the 
case of testamentary dispositions the ground for secrecy fails. It can be no disadvan- 
tage to the testator to have his intention made plain to the court, as between the 
devisees. Where, however, a third party is claiming against the representatives of 
the deceased client, the rule again applies. Russell v. Fackson, 9 Hare, 393. 


EVIDENCE — PROOF OF INTENTION —It being material to show that plaintiff’s 
intestate intended to become a passenger on defendant’s train, plaintiff offered declara- 
tions of the deceased, made about an hour before the train was to leave. . He/d, that the 
declarations were not admissible as part of the ves geste. Chicago & E.1. R. R. Co. v. 
Chancellor, 46 N. E. Rep. 26g (Il.). 

A will was missing at the death of the testatrix. It had been left with a notary, but 
there was some evidence that it was last in possession of the testatrix. //e/d, that the 
presumption of revocation arising from these facts was rebutted by the declarations of 
the testatrix within three days of her death, that the will was with the notary. Jn re 
Steinke’s Will,70 N. W. Rep. 61 (Wis.). 

The first of these cases is clearly wrong, in view of the more carefully considered 
modern authorities. The intention of the mind can only be shown by some external 
manifestation of which speech is an example. Where the manifestation is by speech, 
there is, of course, an element of hearsay in the evidence, but the speech is so nearly 
original evidence, that the usual objections to hearsay do not exist. A/utual Life Ins. 
Co. v. Hillmon, 145 U.S. 285; Com. v. Trefethen, 157 Mass. 180. 

In the second case, the declarations were admitted as evidence that the testatrix 
died in the belief that the will was in existence, and that state of mind negatived 
the intention necessary in addition to the presumed destruction to constitute a revoca- 








64 HARVARD LAW REVIEW. 


tion. On this ground the declarations were admissible, although if they had been 
offered to prove the existence of the will they would not have been admissible. These 
cases show that the term ves geste, used by the court in the Illinois case, has no applica- 
tion to proof of intention. Re Valentine’s Will, 67 N. W. Rep. 12 (Wis.). 


LocALITy OF CRIME— CONSTRUCTIVE INTENT. — The defendants attempted to 
commit murder in Ohio by poisoning. Thinking the victim to be dead, they carried 
the body into Kentucky, and there beheaded it. In fact, the victim was alive until 
beheaded. //e/d, that the defendants were guilty of murder in Kentucky; and that 
acts done in another State are evidence admissible to prove the criminal intent. 
Fackson v. Commonwealth, 38 S. W. Rep. togt (Ky.). See Nores. 


PROPERTY — ADVERSE PossESSION — PAROL Girt. — Held, where the donee of 
lands under a parol gift goes into possession, and claims to be the owner, there is the 
beginning of an adverse possession against the donor. Schafer v. Hauser, 70 N. W. 
Rep. 136 (Mich.). 

It has sometimes been thought that possession, to be adverse, must be against the 
will of the rightful owner, but there seems no reason why this should be necessary. 
The important thing is, that the adverse party should claim title for himself to the 
exclusion of the true owner. That the latter consents is immaterial; the adverse 
claimant is none the less holding in denial of any paramount title, and if he remains 
in possession for the statutory period, his right is complete. Swmuner v. Stevens, 47 
Mass. 337. 


PROPERTY — ASSUMPTION OF MorrGAGE DEBT.—B mortgaged certain land to 
A, who assigned the mortgage to plaintiff. B transferred the property to C, who 
agreed to pay the mortgage. At maturity the mortgagee foreclosed, and took posses- 
sion. The property was not worth the mortgage debt. On a bill to recover the 
deficiency, 4e/d, that he was entitled to a decree against both defendants, B and C, 
although he could have but one satisfaction. int v. Winter Harbor Land Co., 39 Atl. 
Rep. 634 (Me.). 

There is no doubt upon the authorities that the case is right. Many States, notably 
New York, proceed upon the doctrine of Lawrence v. Fox, 20 N. Y. 268, but it is not 
necessary to resort to this anomalous doctrine. The promise of the grantee of the 
mortgagor is an asset or security of which the mortgagee is entitled, in equity, to avail 
himself. This is the view generally taken, and is the better doctrine. Cvowe/l v. Cur- 
rier, 27 N. J. Eq. 152. Where the mortgagor is solvent, it would seem that, inasmuch 
as the mortgagee has an adequate remedy at law, the only ground for supporting a 
recovery against the grantee of the mortgagor is to avoid multiplicity of action. 


PROPERTY — EFFECT OF JUDGMENT ON TITLE.— Where a pledgee of securities 
wrongfully rehypothecated them, and after his insolvency the owner again obtained 
possession of them by paying the debt for which they were rehypothecated, /e/d, that 
the fact that thereafter the owner recovered a judgment against the original pledgee 
for conversion of the securities did not vest title thereof in such pledgee. If the judg- 
ment represents the securities, the rights of the parties will be protected by requiring 
the owner to indorse a suitable credit on the judgment. Union Pac. Ry. Co. v. Schiff, 
78 Fed. Rep. 216. 

The decision is clearly right. The court carefully distinguish the case of Déetz v. 
Field, 41 N. Y. Supp. 1087, which seems to overrule the decision in Goff v. Craven, 34 
Hun, 150, and which squarely supports the theory enunciated in 3 HARVARD LAW 
REVIEW, 326, viz. that since one who has been wrongfully dispossessed of a chattel 
has only a right to recover it in specie or its value, a judgment in any one of the forms 
of action operates like the statute of limitations to bar the owner’s right to proceed 
against the converter, as a defendant cannot be twice harassed for the same wrong. The 
principle on which the decision is apparently rested is the oft-asserted one, that in an 
action of trover judgment merely does not vest title in the defendant. But many 
cases, e. g. Lovejoy v. Murray, 3 Wall. 1, 16, cited in the opinion, and the leading case 
of Miller v. Hyde, 161 Mass. 472 (see 8 HARVARD LAW REVIEW, 173), may be dis- 
tinguished as not being cases between the parties to the judgment, the distinction 
taken in 3 HARVARD LAW REVIEW (supra). This decision is not inconsistent with 
the principles there stated, for the defendant had not one of the asserted essentials of 
title, viz. possession. Furthermore, the title is so far admitted to be in the plaintiff 
that the value of the securities is credited in the judgment. 


PROPERTY — PURCHASER FOR VALUE. — Held, that where a mortgage is given to 
secure a past indebtedness, the lienholder is not protected against unknown equities. 
Inglehuett v. Hunt, 39 S. W. R. 310 (Tex.). 

The decision follows the weight of authority in cases where the transfer is of land or 
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chattels. Goodwin v. Mass. Loan Co., 152 Mass. 189. 2 Pom. Eq. Jur. § 749. But 
where the transfer is of negotiable paper, the taker is often considered, although 
inconsistently, as having given value. Fisher v. Fisher, 98 Mass. 303. The nature of 
the subject matter of the transfer can hardly be said to affect the question of considera- 
tion. The dictum of Story, J., in Swiftv. 7yson, 16 Pet. 1, would seem to indicate that 
all such transfers were for value. The reason for this, if any, must be that the creditor 
has practically changed his position by reason of the added security. The New York 
courts take the opposite view. Stalker v. M7’ Donald, 6 Hill, 93. That a transfer in 
payment of an antecedent debt is for value would clearly seem to be the better opinion. 
Swift v. Tyson, supra ; but see, contra, Moore v. Ryder, 65 N. Y. 438. For further cases 
on these questions, see 1 Ames’s Cases on Bills and Notes, 650, n., 667, n. 


PROPERTY — SURFACE WATER. — Defendant’s railway embankment set back sur- 
face water upon plaintiff’s land, causing damage. e/a, that no action lies. Walker v. 
ky. Co., 17 Sup. Ct. Rep. 421. 

The rule of the civil law is that the lower premises must receive the surface water 
which flows naturally from the higher; Pardessus, Traité des Servitudes, § 86, pp. 
119, 120; and this has been followed in several States; Martin v. Riddle, 26 Penn. St. 
415; Gillham v. R. R. Co., 49 Ill. 484; Ogburn v. Connor, 46 Cal. 346. On the other 
hand, the doctrine of the principal case, that the owner of the lower land may, by 
changes in its surface, prevent surface water from coming from the higher, has long 
obtained in Massachusetts ; Luther v. The Winnisimmet Co., 9 Cush. 171; and has of 
late years been gaining in other States. ow/sby v. Speer, 2 Vroom, 351; Pettigrew v. 
Evansville, 25 Wis. 223; Swett v. Cutts, 50 N. H. 439; Barkley v. Wilcox, 86 N. Y. 140. 
This view seems more conducive to the development of improvements on the land, 
which, in cases of this sort, is really the weightiest consideration. The authority of 
the present case will naturally have great influence in jurisdictions where the point is 
not settled. 


PROPERTY — TRANSFER OF EXPECTANT INTEREST. — A tranferred to his brother 
all his expectant interest in the estate of his mother, she being insane, and unable 
to assent thereto. The transaction was a fair one, and not made in order to defraud 
creditors. On the mother’s death, A’s creditors filed a bill to have the deed set aside. 
Fleld, that in such a case the ancestor’s assent was not necessary. Hale v. Hollon, 39 
S. W. Rep. 287 (Tex.). 

In this class of cases, courts of equity have based their interference on two 
grounds: that fraud has been practised on the heir, and that the agreement is a fraud 
on the ancestor. In England the latter ground would probably be insufficient if the 
transaction be free from fraud in the sense that no advantage has been taken of the 
inexperience or needy condition of the heir, and that an adequate consideration has 
been paid. Zar/ of Aylesford v. Morris, L. R.8 Ch. 484. The public policy of a general 
rule requiring the ancestor’s assent may well be doubted, but where, as in the principal 
case, and in McClure v. Raben, 133 Ind. 507, decided the other way, the ancestor is 
insane, the reason for it is gone, for he cannot change the course of the descent of the 
property, and with the reason should go the rule itself. 


QuaAsI-CONTRACTS — AGENT’S COMPENSATION FOR SERVICES AFTER PRINCIPAL’S 
DEATH. — A principal employed an agent to collect his rents and to care for his real 
estate. The principal died intestate, and left no known heirs. The agent, with knowl- 
edge of the principal’s death, continued to collect the rents and to care for the real 
estate. //e/d, that the decedent’s estate must pay for these services. Jn re Bryant’s 
Estate, 36 Atl. Rep. 738 (Pa.). 

As death revoked the agency, and as there were no circumstances indicating ratifi- 
cation, the recovery must be worked out upon theories of quasi-contract. The re- 
quirements .essential to a quasi-contractual recovery were present in this case, according 
to the court’s view of the facts. Obviously, the former agent did not intend to serve 
without compensation. Obviously, too, he was no mere meddler; for, as the court 
explains, in the extraordinary state of facts he owed “at least a moral duty to look 
after the property for the real owner, whoever he might prove to be.” Finally, the 
fact that the estate was actually benefited is apparently taken for granted in the court’s 
statement that, according to the finding of the court below, the former agent “had 
rendered services to the estate.” Indeed, though there is a surprising dearth of 
authority, it seems clear that the court’s view of the law is correct, though there 
certainly is a question whether the facts indicate that the estate was benefited in 
the least. The facts are more fully reported at an earlier stage of the case, in 35 Atl. 
Rep. 571, and 176 Pa. 309. 


Torts — CONTRIBUTORY NEGLIGENCE — PROVINCE OF Court. — He/d, that in an 
action for negligence resulting in personal injuries, where the facts are undisputed, 
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contributory negligence is a question for the court, and not for the jury. Tow of 
Salem v. Walker, 46 N. E. Rep. go (Ind.). 

A judgment for plaintiff was reversed because the question had been left to the 
jury, although it was not stated by the court that the inference of contributory negli- 
gence was irresistible. The decision seems utterly indefensible, and is contrary to the 
almost universally accepted rule that negligence is an inferential fact, to be found by 
the jury from other facts, under proper instructions from the court as to the law. The 
case should go to the jury, unless the facts are undisputed, and only one inference is 
possible from them. A careful study of the cases shows that the rule laid down by 
the court is not law even in its own State. See Citizens’ St. R. R. Co. v. Spahr, 7 Ind. 
App. 23; Cincinnati, &c. Ry. Co. v. Grames, 136 Ind. 39; and Baltimore, &c. R. R. Co. 
v. Walborn, 127 Ind. 142. 


ToRTS — CONVERSION — BONA FIDE PURCHASER. — A converted goods of B and 
sold them to C, who had no notice of B’s title. Ae/d, that C was not liable for con- 
version without proof of demand and refusal. Stephens v. Meriden Britannia Co., 43 
N. Y. Supp. 226. 

This decision is in line with most of the New York cases, but it is against the 
great weight of authority, and can hardly be defended on principle. Since A could 
give C no title whatever, having none himself, C without legal justification exercised 
full dominion over B’s goods, to which B had an immediate right of possession, and 
this is the essence of conversion. The argument based on the alleged injustice of 
holding a man liable who is guilty of no moral fault would, if carried to its logical 
conclusion, sweep away a large part of the law of torts. Probably most torts are com- 
mitted under mistake. Even the New York cases would make C liable at once if he 
had resold the goods or consumed them; an utterly illogical distinction. See Galvin v. 
Bacon, 11 Me. 28; Ames’s Cases on Torts, 286, note. 


Torts — DECEIT — SCIENTER. — Held, that, in an action for false warranty, scéenter 
need not be alleged nor proved. Wood v. Roeder, 70 N. W. Rep. 21 (Neb.). 

The case is a good example of the laxity that has crept into modern pleading, 
especially in code States, the declaration in its final form being so framed that it is 
impossible to say with any certainty whether it sounds in tort or in contract. If it be 
treated as a tort action, as the court seems to have treated it, to judge from the 
language of the opinion, the decision as to scéeter is doubtful law. It is plainly based 
on the notion that where an action in contract could also have been brought, allegation 
or proof of sctenter is not necessary in the tort action, a doctrine still prevalent in some 
jurisdictions, but repudiated by the best authorities. It is an anomaly in the law of 
deceit, having no basis in reason, but due to a confusion between the action in contract 
and in tort, coming down from the time when the action for breach of contract was 
treated as a tort action. See Mahurin v. Harding, 28 N. H. 128. 


Torts—PuBLic NUISANCE—SPECIAL DAMAGE.—The defendant had unlaw- 
fully erected a fish trap in a navigable stream in such a way as to obstruct navigation 
and prevent the plaintiff from carrying on his business of fishing. /¥e/d, that the plain- 
tiff suffered special damage, so that he was entitled to an injunction against such 
obstruction. JZorris v. Graham, 47 Pac. Rep. 752 (Wash.). 

The rule is generally stated to be, that, in order to give a private right of action 
for a public nuisance, the damage must be different in kind, not merely in degree, 
from that suffered by the public. Here the plaintiff was prevented from plying his 
customary trade, and in that his loss differed in kind from that of the public. The 
fact that the public also had the right to fish in the stream is immaterial, because they 
had never exercised it, and would suffer no loss, except in contemplation from its being 
interfered with. J/// Co. v. Post, 50 Fed. Rep. 429; Rose v. Miles, 4 M. & S. 101. 


Trusts — Power. — Testatrix, in accordance with a power given her under a 
settlement, devised land to her husband for life, adding the clause, “I give to him power 
to dispose of all such property by will amongst our children.” The will contained no 
gift over in default of appointment. The husband died without exercising the power. 
Held, that the court is not bound, without more, to imply a gift to the children, and 
that the heir at law of the testatrix is entitled by force of the settlement. Zn re Weekes’ 
Settlement, [1897] 1 Ch. 289. 

In this case the land is disposed of by force of the settlement, so that the argument that 
the woman should not be left intestate is not present. The court, however, do not rest the 
case on that ground, but follow Healy v. Donnery, 3 Ir. C. L. Rep. 213, in the view that 
unless it appears from the words of the power that it was the clear intention of the testa- 
tor that the class should take in any event, they will not create a trust in favor of the 
class. See also Brook v. Brook, 3 Sm. & G. 280, 282. The later Irish case of Ahearne 
v. Aherne, L. R. 9 Ir. 144, in which an opposite result was reached from practically the 
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same words in the will creating the power, was unfortunately not discussed, though it 
seems irreconcilable. The principal case indicates a healthy reaction from the tendency 
of Brown v. Higgs, 4 Ves. 708, and Jn re Caplin’s Will, 2 Dr. & Sm. 527, to spell out a 
trust on the slightest pretext. 

WILLS— COMPETENCY OF WITNESSES.—A statute declared void all beneficial 
devises and legacies to subscribing witnesses. A will leaving all of testator’s property 
to a corporation which was organized for charitable purposes was witnessed by two 
members of the corporation. é/d, that the witnesses were competent, and the devise 
valid. Jn re Wills Estate, 69 N. W. Rep. 1090 (Minn.). 

The case follows Quinn v. Shields, 62 Iowa, 129, and seems rightly decided. It was 
there said that, as the corporation was organized for charitable purposes, and not for 
the pecuniary benefit of its members, and as any claim of the witnesses to a share 
of the assets in case of dissolution of the corporation, was not only doubtful as a 
matter of law, but contingent on the dissolution, the existence of assets, and the life 
of the witnesses at the time of dissolution, there was no “ present, vested, and certain 
pecuniary interest” in the devise to make the witnesses incompetent or interested. 
The common law rule as to “ interest ” for testing the competency of witnesses before 
a jury, is here applied to attesting witnesses, as it should be. Hitchcock v. Shaw, 160 
Mass. 140; Warren v. Baxter, 48 Me. 193. 

WILLS — PROBATE OF JOINT WILL. — Heé/d, that a writing jointly executed by two 
persons, purporting to be their will, devising to a third person land, parts of which 
belong to each, can be proved as the separate will of one as to his part on his death, 
while the other is still living. Jn re Davis’ Will, 26 S. E. Rep. 636 (N. C.). 

Some courts have been startled by this sort of will, and it has been objected that no 
such testamentary instrument is. known to the common law. See Walker v. Walker, 
14 Ohio, 157. This difficulty of form is apparent rather than real. The meaning of the 
paper is, that it is the last will of each, so far as it relates to the property belonging to 
each. It is revocable by either party without notice to the other, and then stands only 
as the will of the party not revoking. Thus it has the ambulatory quality essential toa 
will. At the death of one party, the sensible course is that pursued in the principal case, 
to probate the instrument as his separate will. Iz re Stracey, 1 Deane, 6 


REVIEWS. 


THE PRESUMPTION OF INNOCENCE IN CRIMINAL Cases. By James 
Bradley Thayer, LL.D. Reprinted from Yale Law Journal, March, 
1897. pp. 30. 

Professor Thayer was the Storrs Lecturer at Yale for 1896; and this 
paper contains the substance of one of the lectures delivered by him in 
that capacity. His object in choosing the subject of the Presumption of 
Innocence, was to point out and examine critically the errors which were 
sprinkled so plentifully through the opinion of the court in Coffin v. 
United States, 156 U.S. 432. In that case “the Supreme Court of the 
United States had an opportunity to clear up the confusion and ambigu- 
ity that hang over the common talk about the presumption of innocence 
in criminal cases. The opportunity was sadly misimproved.” Starting 
with this statement, Professor Thayer proceeds to examine the origin 
and history of the presumption, and to analyze keenly its true nature. 
The serious error, which originated perhaps in a careless statement in 
the first volume of Greenleaf, and which played so prominent a part in 
the opinion in Cofin v. United States, that the presumption is to be 
regarded by the jury as matter of evidence, is dealt with in a manner 
that seems to leave nothing unsaid. Professor Thayer has handled this 
subject, as he has so many other subjects connected with the law of evi- 
dence, in a way that must win the admiration of all students of law. 

R. G. D. 
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THE EVOLUTION OF THE CONSTITUTION OF THE UNITED STaTES. By 
Sydney George Fisher. Philadelphia: J. B. Lippincott Co. 1897. 


p “+ 393: © 

In this book Mr. Fisher undertakes to disprove the theory put into 
words by Mr. Gladstone when he said, “The American Constitution: is 
the most wonderful work ever struck off at a given time by the brain and 
purpose of man.” The author’s main propositions are, that the national 
Constitution was the result of two hundred years of colonial experience ; 
that, like the British Constitution, it was of slow and steady growth ; and 
that its immediate sources were the colonial and revolutionary charters 
and constitutions, and not the governments of England or Holland. It 
must be admitted that Mr. Fisher has indubitably proved his case; but 
whether the task was as difficult or the result as novel as he seems to 
imagine may well be doubted. Asa matter of fact, constitutional law- 
yers and scholars have for some time known that our Constitution, though 
the first working constitution to be reduced to the form of a written 
document, was yet the product of a selection of what had been found to 
be best and most practical in the colonial governments, and an avoidance 
of what had been shown to lead to bad results in the same, coupled 
with the necessity of compromise, which itself had no inconsiderable effect 
on the finally drafted instrument. Mr. Fisher, however, is entitled to the 
greatest credit for the admirable way in which he has handled the sub- 
ject. His book is clear and readable, its arrangement is definite and 
systematic, and the manner in which every clause of the Constitution is 
traced and accounted for leaves nothing to be desired in point of con- 
vincing thoroughness. Especially good is the exposition of “ Federal- 
ism.” In the chapter on that subject the author satisfactorily shows the 
development of perhaps the fundamental idea of our Constitution ; the 
action of the national government on the people directly, without working 
through the States, which are yet preserved as indestructible entities. 
Interesting, too, is the last chapter of the book, in which the author so 
effectually disposes of the theory that all that was good in our Constitu- 
tion came from the Dutch, recently advanced by Mr. Campbell in his 
work “The Puritan in Holland, England, and America,” as to make the 
latter gentleman appear almost ridiculous. Mr. Fisher’s book will prove 
interesting to the general reader, and should be of use to the constitu- 
tional lawyer. It is of convenient size, neatly bound, well printed, and 
has an excellent index. R. L. Re 





THE FEDERAL Courts. Their Organization, Jurisdiction, and Procedure. 
By Charles H. Simonton, U.S. Circuit Judge. Richmond, Va.: B. F. 
Johnson & Co. 1896. pp. 120. . 

The contents of this little book are composed of lectures delivered by 
Judge Simonton before the Richmond Law School. The easy style of 
these lectures, and their freedom from unexplained technicalities, render 
them suitable for use by students who desire to prepare themselves for 
practice before the Federal courts, while by the aid of the index the 
book is made available for reference by the active lawyer. It appears 
by its form, which is practically continuous, with but few headings, to 
contain nothing but the lectures as originally delivered. The ground, 
however, seems to be thoroughly covered, and cases are quoted for the 
principal points. R. G. 





